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ACCORD MULTILATERAL DE RECIPROCITE MEMORANDUM OF RECIPROCAL ACREENT

ATTENDU que chague signataire do
cat accord possde des fonctions et pou—
voirs statutaires relatits aux regimes derentes couvrant des employds do la pro
vince de sa juridiction;

ATTENDU quo, du f alt qua certains
regimes couvrent des employés do plus
d’une province, plus d’un signataire peut-sdder des fonctions et pouvoirs statu
t .res relatifs a ian régime de rentes;

ATTENDU que lesdibs signataires
ont considdrd qu’il serait souhaitable
qu’un soul signataire exerce tous los
pouvoirs statutaires et fonctions rela—
tifs un méme régime de rentes, agissant
en son mom et au norn do tout autre signa—
taire possddant des fonctions et pouvoirs
relatifs ce régime;

ATTENDU qu’en consequence, chague
signataire s’est entendu avec chacun des
a”tres signataires dans 10 sons énoncé ci—

EN FOI DE QUOI, et en vertu des en—
tentes ci-haut mentionnées, los signataires
de cet accord sont lids par lea arrange—
inents administratifa suivants:

1. InterpretatiOn

WHEREAS each signatory hereto has statutory functions and powerswith respect to pension plans coveringemployees in the jurisdiction represented by such signatory;

AND WHEREAS, by reason ofsome pension plans covering employeesin more than one jurisdiction, morethan one signatory may have statutoryfunctions and powers in respect ofthe same pension plan;

AND VilIEREAS the said signatories have deemed it desirablethat statutory functions and powersin respect of any one pension planbe exercised by one signatory only,acting both on its own behalf and onbehalf of any other signatory havingstatutory functions and powers inrespect of such plan;

AND WHEREAS each signatoryhas accordingly agreed with eachother signatory to the effect hereinafter set forth;

NOW THERE’ORE this Memorandumwithnesseth that the signatories hereto are, by virtue of the aforementioned agreements, governed by thefollowing administrative arrangement:

1. Interpretation

Dans le present accord,

a) “régime” signifie une caisse ou un
régime do retraite ou do rentes;

b) “autoritd” signifie une personne ou
un organisme possédant des fonctions
et pouvoirs statutaires relatifs
1’ enregistrement, la capitalisation,
la ddvolution, la solvabilitd, la

In this Memorandum,

a) “plan” means a superannuation
or pension fund or plan;

b) “authority” means a person or
body having statutory func
tions and powers with respect
to registration, funding,
vesting, solvency, audit, ob
taining information, inspec—
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verification, l’obtention de ren—
seignements, l’inspection, la li
quidation et autres aspects des
regimes;

c) “autorité participante” signifie
une autorité gui est signataire
du present accord;

d) “autoritd majoritaire” signifie,
relativement a un régime, l’auto—
nbC participante de la province
o la majonitC des membres du ré
gime sont employCs (ii no sera pas
tenu compte dans Ce calcul des
membres employds dans une province
gui n’a pas d’autoritC participante);

a) “autoritC minoritaire” signifie, re—
lativement a un rCgime, l’autoritC
participante de toute province oü
tin ou plusieurs membres du régime
sont employCs, mais ne signifie pas
1’ autOritC majoritaire.

2. L’autonitê majonitaire de cheque ré
gime exerce I la Lois ses prcpres
fonctions et pouvoirs statutaires et
las fonctions et pouvoirs statutaires
de chaque autoritC minoritaire do ce
régime.

3. Toute autoritC peut s’exclure de
l’application do l’article 2 1
l’égard dun régime déteninC en
avisant par dcrit l’autoritC majori—
taire d’un tel régime I cet effet
(ou bien toutes los autorités mi—
noritaires au cas oü l’autorité ma—
joritaire est celle gui s’exclue);
at en pareil cas l’autonitd gui
s’exclue Sara considérée comes
n’Ctant plus une autoritC partici—
pante I l’égard d’un tel régime.

4. Toute autorité particinante pout
s’exclure de l’application de
l’article 2 1 l’Cgard de tous regimes
pour lesquels, n’était—ce cette ex
clusion, elle agirait comme autoritC
majoritaire; dans ce cas, et seule—
ment aux fins do determiner l’auto—
rite majoritaire régissant chacun
desdits regimes, ella ne sera pas
considCrée comme autoritC partici—
pante.

5. Toutes las autorités participantes
gui possIdent des fonctions at
pouvoirs statutaires I l’Cgard d’un

tion, winding up, and other
aspects, of plans;

c) participating authority”
means an authority which is a
signatory hereto;

d) “major authority” means, with
respect to a plan, the parti
cipating authority of the pro
vince where the plurality of
the plan members are employed
(save that members employed
in a province not having a
participating authority shall
not be counted);

e)”minor authority” means, with
respect to a plan, the parti
cipating authority of any pro
vince where one or more plan
members are employed, but does
not include the major authority

2. The major authority for each plan
shall exercise both its own sta
tutory funotions and powers and
the statutory functions and
powers of each minor authority
for such plan.

3. Any authority may except itself
from the operation of section 2
in respect of a specific plan by
giving written notice to that
effect to the major authority
(or, if the major authority is
the excepting authority, then to
all the minor authorities) for
such plan; and in such event the
excepting authority shall be
deemed not to be a participating
authority in respect of such plan

4. Any participating authority may
except itself from the operation
of section 2, in respect of all
plans for which it would, but for
such exception, act as the major
authority; and in such event it
shall, for the purpose only of
determining the major authority
of each such plan, be deemed not
to be a participating authority.

5. All participating authorities
having statutory functions and
powers in respect of a specific
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régime ddtermind peuvent s’en—
tendre et considdrer l’une d’entresues comme dtant l’autorite ma—joritaire A l’endroit de Ce régime.

6. Lorsgue las circonstances entourantun régime determine changent de tellesorte qu’une autorité participantedevient, ou cesse d’être, une auto—rite minoritaire de ce régime, l’auto—rite majoritaire dolt en aviser cetteautorité minoritaire.

7. Lorsgue las circonstances entourantun régime déterminé changent de tellesorte qu’il en results un changementde l’autorité majoritaire, toutesles autorités minoritaires en serontavisées et l’ancienne autorité majori—taire fournira A la nouvelle autoritémajoritaire tons documents et renseigne—ments relatifs A ce régime.

8. One autorité majoritaire agissant envertu de l’article 2 fournira A chaqueautorité minoritaire des renseignementscomplets concernant l’exercise de toutefonction et de tout pouvoir exercds annom de cette autorité minoritaire.

9. Lorsqu’une autorité majoritaire est in— 9.capable d’exercer Ufl pouvoir dont dispose l’une des autorités minoritaires,elle en avisera cette autoritd minori—taire.

1 La participation de toute autorité Al’arrangement administratif qui précAdecommence A lit date ot ella signe cetaccord (la signature ne doit étre ap—poses qu’avec le consentement de tousles signataires précédents), et ellecesse le 31 ddcembre 1970, A moms gueladite autorité ne renonce avant cettedate A cette terminaison.
Cependant, toute autorité peut mettrefin A sa participation A cat arrangement administratif au moyen d’un avisécrit d’un an envoyé en méme temps Atoutes les autres autorités partici—
pantes.

11. flu fait qu’une autorité signe cet accord, ella conclut des accords de ré—ciprocité avec toutes les autres autorites participantes.

plan may concur in deeming oneof their number to be the majorauthority for such plan.

6. Where changing circumstances inrespect of a specific plan resultin a participating authoritybecoming or ceasing to be, aminor authority for such plan,such minor authority shall beadvised accordingly by the majorauthority.

7. Where changing circumstances inrespect of a specific plan resultin a change in the major authority for such plan, all minor
authorities for such plan shallbe advised accordingly, and theformer major authority shall deliver all documents and information concerning such plan to the
new major authority.

8. A major authority acting pursuantto section 2 shall fully inform
each minor authority as to theexercise of any functions and
powers exercised on behalf ofsuch minor authority.

Where a major authority is unable
to exercise a particular power ofenforcement available to one ofthe minor authorities, it shall
so advise that minor authority.

10. Participation by any authority
in the foregoing Administrative
Arrangement commences upon the
date it becomes a signatory to
this Memorandum (such signature
to be affixed only with the con
sent of all prior signatories)and terminates on the 31st day
of December, 1970, unless such
authority disclbims such termi
nation prior to that date; pro
vided that any authority may
terminate its participation in
this Administrative Arrangement
by contemporaneous delivery of
one year’s written notice to the
other participating authorities.

11. Execution of this Memorandum by
any authority shall evidence its
entry into reciprocal agreements
with all the other participating
authorities.
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12. “The Pension Commission of Ontario”
est le ddpositaire de cot accord

jusqu’â cc que toutes lea autorités
participantes s’entendent sur le
choix d’un autre dpositaire; et
le ddpositaire informera toutes
lea autoritds participantes de la
signature de cet accord par une
autoritd participante subsdquenunent

la date des prdsentes.

EN FOI DE QUOI lea autorités
soussigndes apposent leurs signa
tures sur le present accord réci—
proque

LA RECIE DES RENTES DU QUEBEC

June 27 , 1968 c244
ieie

LA COMMISSION DES RENTES E L’ONTARIO

Tune
27,1968

_______________________

Pr

LI BURINTENDANT DES RENTEB,
ALBERTA

I

June 27

__________________

S utin tin an

LE SURINTENDANT DES RINTES,
SASKATCHEWAN I -

2 ‘v
February 5,1969

_______________________

“ ur enapt

U
LA COMMISSION DES RENTES DU MANITOBA

Pr4sident

12. The Pension Commission of Ontario
shall be the depositary of this
Memorandum, until such time as
the participating authorities
agree to another depositary; and
the depositary shall inform all
participating authorities in
connection with the execution of
this Memorandum by any partici
pating authority subsequent to
the date hereof.

IN WITNESS WHEREOF the
undersigned authorities do hereby
execute.this Memorandum of Agreement

QUEBEC PENSION BOARD

June 27,1968

________________________

card

THE PENSION COMMISSI N OF ONTARIO

June 27,1968

______________________

• ‘Chairman

THE SUPERINTENDENT OF PENSION$,
ALBERTA

June

_____________

——-———— Superintendent

THE SUPERINTENDENT OF PENSIONS,
SASKATCHEWAN 7
February 5.

___________

THE PENSIN COMMISSION OP MANITOBA

Chairman /

1ntendent

LE SURINTENDANT DES RENTES,
NOVA SCOTIA

May .3 .1977

THE SUPERINTENDENT OF PENSIONS,
NOVA SCOTIA

$hrthtendant

(1
May S . 1977



U SURIWrENIMNT DES RENTES,
TERRE NEUVE

— 5—

THE SUPERmCNDEW OF PENSIONS,
NEN FOUNOLANO

Ministre Fnseignei€nt sup,9$eur et Travail

jiAn 1, 1992

Mi.nistre de la nahi d’oeuvre, de in
fonradon et du travail de la arbiebritannique

Minister Advanced
New Brunswick

June 1, 1992

Minister of Skills, Training six) latourof British Ctluivbia

F. / 9 9

____________

February 26, 19S6 1L
Surftendant

February 26, 1986A
Superintendent
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FINANCIAL SERVICES TRIBUNAL

Citation: Victorian Order of Nurses thr Canada v. Ontario (Superintendent FinancialServices),
2009 ONFST II
Decision No. P0304-2008-I
Date: 2009/07/03

IN TIlE MATTER OF the Pension Benefits Act, R.S.O. 1990, c.P.8, as amended by theFinancial Services Commission ofOntario Act, 1997, 5.0. 1997, c.28 (the “PBA” or the“Act”) and the regulations thereunder (“Regulations”);

AND IN THE MATTER OF certain partial wind ups of the VON Canada Pension Plan,“ ,

0
Registration Number 315937 (the Plan’);

AND IN THE MATI’ER OF a request for hearing made by the Victorian Order ofNurses for Canada (‘VON Canada”) in respect of a Notice of Proposal issued by theSuperintendent of Financial Services dated February 8, 2008 in relation to the Plan;

AND IN THE MATTER OF a Hearing in accordance with subsection 89(8) of thePBA;

BET WE EN:

VICTORIAN ORDER OF NURSES FOR CANADA
Applicant

— and —

SUPERINTENDENT OF FINANCIAL SERVICES, andABERDEEN HEALTH & COMMUNITY SERVICES, ACCLAIMHEALTH, NOVA MONTREAL, NOVA WEST ISLAND, HEALTHAND HOME CARE SOCIETY OF BRITISH COLUMBIA ANDCOMMUNITY & PRIMARY HEALTH CARE - LANARK, LEEDS& GRENVILLE (the “Six Separate Bnnches”), and
TilE ONTARIO PUBLIC SERVICE EMPLOYEES UNION(“OPSEU”), and THE ONTARIO NURSES UNION (“ONA”)

Respondents

BEFORE:

Florence A. Holden
Vice Chair of the Tribunal and Chair of the Panel

Paul W. Litner
Member of the Tribunal and of the Panel



David A. Short
Member of the Tribunal and of the Panel

APPEARANCES:

For the Applicant:
Mr. Markus F. Kremer and Mr. Christiaan A. Jordaan

Forthe Superintendent of Financial Services:
Ms. Deborah McPhail

For the Six Separate Branches, Respondent:
Mr. Ian R. Dick, Ms. Susan L. Nickerson and Ms. Natasha Monknnn

For Ontario Public Service Employees Union (“OPSEU”). Respondent
Ms. Ciio M. Godkewitsch

For Ontario Nurses Association. Respondent
Mr. Jorge Hunado and Ms. Michelle Dagnino

Hearing Dates:
April 1,2, 3, 6, and 7,2009

REASONS FOR DECISION:

1. Backgmund

Between 2003 and 2004, VON Canada declared five partial wind ups of the Plan (the
“Partial Wind Ups’) in respect of the following four (separately incorporated) VON
Canada branches that became insolvent or bankrupt: the Waterbo-Wellington-Dufferin
Branch, the Sudbuiy Branch, the Eastern Lake Ontario Branch, and the Niaejm Branch
(collectively, the “Insolvent Branches’).

Broadly stated, the overarching issue before us in this case, is which entities participating
in the Plan are an “employer” for purposes of the Plan and the PBA, and as such required
to make contributions to fund the Plan, including any funding deficits in relation to the
Partial Wind Ups.

2. Nature of the Application:

The Superintendent of Financial Services (“Superintendent”) issued a Notice of
Proposal dated Febwaty 8,2008, in respect of the Plan (“Notice of Proposal’)
which proposed to:

2



a) Order, pursuant to Sections 75 and 87 of the PBA, that VON Canada paythe sum ofi
the total of all payments that under the PBA, Regulations, and the
Plan are due or that have accrued and have not been paid into thepension fund for the Plan (“Fund”); and

ID the armunt by which:
1. the value of the pension benelits accrued and vested under

the Plan, and
2. the value of benefits accrued resulting from the application

of section 39(3) and section 74 of the PBA,
exceed the value of the assets of the Fund,

with respect to the Partial Wind Ups; and

l) Refuse, pursuant to s. 70(5) of the PBA, to approve certain wind up
reports filed in respect of the Partial Wind Ups (the ‘Partial Wind UpReports”); and

c) Order, pursuant to s. 88 of the PBA that VON Canada prepare and file
new partial wind up reports and update the initial filed Partial Wind UpReports to address the issues set out in the Notice of Proposal and to
reflect VON Canada’s requirement to make additional contributions under
the PBA to pay the wind up deficits in relation to the Partial Wind Ups.

Current and former employees of the Six Separate Branches are members and/orformer members of the Plan. OPSEU and ONA are certified bargaining agentsfor certain members and former members of the Plan. Each of the Six SeparateBranches, OPSEU and ONA sought and were granted full party status withrespect to the Application prior to this hearing.

The Notice of Proposal does not directly address funding obligations with respectto deficits in the Plan associated with current and former employees of the Six
Separate Branches.

VON Canada, the Applicant, seeks from the Tribunal an Order:

a) Declaring that VON Canada is not responsible for funding any deficits
accrued in respect of the current or ibmier employees of the Insolvent
Branches or any potential solvency deficits in respect of the current or
former employees of the Six Separate Branches;

b) Directing the Superintendent to approve the filed Partial Wind Up Reports
relating to the insolvent Branches; and

c) Directing the Superintendent to declare the Pension Benefits Guarantee
Fund C’PBGF’D to be applicable on the Partial Wind Ups.

3



3. Issues:

The parties identified and agreed on the following issues to be addressed by the
Tribunal For purposes of this hearing and as expressed in the Notice of Hearing
dated January 12, 2009 (“Issue(s)”):

-J

a) Is VON Canada responsible under section 75 of the PBA for any payments
into the Plan with respect to the Insolvent Branches?

b) If the answer to (a) is yes, is VON Canada responsible For any special
payments to the Plan for any solvency deficiencies related to employees
and Fomr employees of the Six Separate Branches, as of the date each
Separate Branch ceased to participate in the Plan?

c) Given the answer to issues (a) and (b). what, if any, Order should the
Superintendent be directed to make with respect to any deficits relating to
the Insolvent Branches?

For the reasons that Follow, the Tribunal concludes that (i) VON Canada is not the
employer of Plan members employed at the Insolvent Branches and thus is not
responsible under section 75 of the PBA for any payments into the Plan with
respect to the Insolvent Branches and/or their employees under the first Issue (a);
and (iO the Tribunal does not have any jurisdiction to make an order in respect of
solvency de&iencies relating to employees and former employees of the Six
Separate Branches under the second Issue.

Jurisdictional Issues:

We will deal with the second Issue (b) first as it raises the mailer ofjurisdiction of
this Tribunal.

At a pre-hearing conference in this matter, all parties agreed that the Tribunal had
jurisdiction to deal with the Issues described above. However, the Tribunal asked
each of the parties at the hearing to make oral submissions as to the jurisdiction of
the Tribunal to deal with the second Issue (b) in respect of any special payments
owing to the Plan For any solvency de&iencies related to the current employees
and lbrmer employees of the Six Separate Branches, in view of the fact that this
issue was not addressed in the Notice of Proposal although it was included in the
Notice of Hearing.

[laying carelblly considered the submissions made by the parties, the TribunaL has
concluded that it does not have the jurisdiction to decide the second Issue (b) as
outlined above.

Our conclusion is primarily based on the fact that this Issue was not part of the
Superintendent’s original Notice of Proposal; the Six Separate Branches had not
originally received the Notice of Proposal of the Superintendent’s proposed order;
and most importantly the Six Separate Branches had not been the subject of any
order or proposed order by the Superintendent. The Notice of Proposal dealt with
Partial Wind Up Reports that were filed only in respect of the Insolvent Branches.
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The arguments put forward by the Sbc Separate Branches focused on attachingliability to VON Canada, not the Insolvent Branches, for any special paymentsrelated to the Partial Wind Up deficits and not on its own potential liability forany deficits on wind up in relation to any of its employees. In fact, to ourknowledge, there are no declared partial wind ups in respect of the Six SeparateBranches.

Section 89(9) of the Act empowers the Tribunal to direct the Superintendent tocarry out or refrain from carrying out the proposed orders, and permits theTribunal to “take such action as the Tribunal considers the Superintendent oughtto take in accordance with this Act and the regulations, and for such purposes, theTribunal may substitute its opinion for that of the Superintendent.”
Counsel for VON Canada referred the Tribunal to two cases: (i) CBS Canada Co.v. Ontario (Superintendent ofFinancial Services), a decision of this Tribunal onMarch 4,2002 (the “CBS case’) and (ii) a decision of the former Pension
Commission of Ontario in a matter between Stelco hic. v. Superintendent ofPensions, ci aL dated March I 8, 1993 (the “Stelco case”).
In the CBS case, the application of subsection 89 (9) of the Act was considered.and the Tribunal stated that:

We are of the opinion that any direction by the Tribunal to the
Superintendent to take particular action, in accordance with the Act orregulations, must be closely related to the subject matter of or thecirnunstances underlying, the proposal that the Tribunal has directed the
Superintendent to carty out or to refrain from carrying out.”1

Applying this reasoning, the Applicant argued that the Tribunal could find that thesecond Issue (b) is properly within its jurisdiction on the basis that the underlyingsubject matter (namely whether VON Canada or each of its former Branches isresponsible for paying amounts to the Plan for funding deficits) is “closely
related” to the subject matter of the Notice of Proposal, and in fact that the issuesare inextricably linked.

However the implications of a decision to accept jurisdiction go beyond theSuperintendent’s proposed order in the Notice of Proposal which does not addressany partial wind ups attributable to the Six Separate Branches, or any obligations
on the Six Separate Branches or VON Canada to make special payments inrespect of the participation in the Plan by the Six Separate Branches and its
employees.

While we accept that Section 89(9) of the Act confers jurisdiction on the Tribunalto make orders which go beyond simply directing the Superintendent to carry out(or refrain from carrying out) the orders proposed, that jurisdiction is not
unlimited, and in our view must be exercised cautiously.

‘(2002) 34 C.CP.B. 199 (Financial Services Tribunal), at paragraph II.
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As noted in the CBS case, any orders made by the Tribunal under Section 89(9) of
the Act must be “closely related” to the subject matter of or the circumstances
underlying the Superintendent’s proposed order.

While the issues and subject matter addressed in the Notice of Proposal taken in
their broadest sense (which entity is the employer of Plan members and as such is
responsible for funding deficits in the Plan) are related to the issues and the 9
subject matter applicable to the Six Separate Branches and their thnding
obligations in relation to the Plan, in our view the issues and subject matter in the Si
Notice of Proposal (employer funding liabilities in relation to the Insolvent
Branches and the Partial Wind Ups) are too 11w removed from the issues and
subject matter in relation to the Six Separate Branches to warrant our taking
jurisdiction over the second Issue (b) above. In support of our ruling we note the
following:

• The Insolvent Branches and the Six Separate Branches are separate legal
entities.

• The timing and circumstances of the withdrawal of the Six Separate
Branches from the Plan are very different than the circumstances resulting
in the termination of participation by the Insolvent Branches in the Plan.

• The question of which entity is the employer of Plan members is, at least
in part, a question of fact which could potentially be different for each
employer.

• The employer fUnding obligations under the PBA and the Regulations are
different for ongoing plans (where the obligation is to fUnd going concern
deficits and solvency deficiencies) from those applicable on plan wind up
(where the obligation is to fund the Ontario wind up liabilities).

• The Six Separate Branches are not the subject of the proposed orders in
the Notice of Proposal, which were confined to the Partial Wind Ups and
the Partial Wind Up Reports. In fact, as noted above, we have no
evidence that the Superintendent has nude or proposed partial wind up
orders in respect of the Six Separate Branches.

We are persuaded that, as in the Stelco case, the proper course would be for the
Superintendent to conduct a preliminary inquiry to determine whether or not an
order is appropriate in respect of the Six Separate Branches and its employees, as
a pre-condition for holding a hearing under the PBA in respect of the fUnding
obligations of the Six Separate Branches. To adopt the words of the former
Pension Commission of Ontario in the Stelco case:

“This statutory scheme clearly contemplates that the Superintendent will
inquire into a possible wind up before the Commission holds a hearing
into the matter. Indeed, (I’ the Superintendent declines to nake an order,
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there will be no hearing, hi short, the Superintendent in us! inquire into thematter before it comes before the Commission.”2

In this case, the Superintendent had not proposed to make or to reftise to make anorder in respect of the Six Separate Branches that could be the subject of anapplication for a hearing. Although the Six Separate Branches received notice of 5this hearing and have an interest in the outcome ofthis hearing (evidenced in partby their decision to participate as parties in this hearing), we have little indicationas to whether the Superintendent has had an opportunity to fully consider theseissues and put before the Tribunal all facts necessary for the Tribunal to make adecision in respect of the Six Separate Branches.
We also note that Section 89(9) of the Act only permits the Tribunal to direct theSuperintendent to take (or refrain from taking) particular actions, not other partiesto the proceeding. What would the Tribunal direct the Superintendent to do inthis case? The parties did not in their submissions provide us with any legalauthority to support our ability to direct the Superintendent to make any orders orproposed orders against the Six Separate Branches other than by way of a noticeof proposal to make an order under the Act. We would be reluctant to direct theSuperintendent to take particular actions, such as making a further order under theAct, when the Superintendent has not yet had a chance to consider making such aproposed order in the first instance.
Further, any subsequent proposed order of the Superintendent in relation to the
Six Separate Branches, even if directed by the Tribunal, would have to beincluded in a notice of proposal to the interested parties in accordance with
Section 89 of the PBA, which would give the interested parties the right to a(further) hearing before the Tribunal in respect of that proposed order.
Consequently, we would have the same result: another potential hearing beforethe Tribunal.

We note that all parties recognize that the second Issue (b) in this case is linked toany finding we may make on the first Issue (a) and in fact could ultimately bedetermined by such findings in a separate proceeding. It is however incidental tothe determination of the order that we may make under this Application.

We also note that the Superintendent’s counsel reluctantly agreed to support the
Six Separate Branches in its arguments against jurisdiction by the Tribunal, notingthat the Superintendent recognizes that the question as to any liability of the SixSeparate Branches for funding deficits, on wind up or otherwise, may come backto the Superintendent and this Tribunal under a future order and application forhearing. If so, this would have the unfortunate consequence of resulting inadditional cost to the parties even though the Six Separate Branches by receipt of

2
SIelco Inc. andTlie Superintendent of Pensions and A Group olPersons ReprenIl by Koskie & Minsky (“GoldGroup”) and AGroup of PcrsonsReprcsenicdby Stockv.ood, Spies. Ashby &Craigen(’Craigen Group’) and Mr. Neil K. Veinot—a DecisionRelation toNcil K. Veinot(M&ch IN, t993),paraajth 9.
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Notice of the Proceedings, clearly understood the issue to be before the Tribuml,
but we find that potential outcome a necessary result of our decision.

4. The Facts:

The Applicant, the Superintendent and the other Respondents appeared before the
Tribunal and each filed written submissions, together with an Agreed Statement
olFacts and an Agreed Book of Documents. In addition, the parties introduced at
the hearing additional documents and witnesses. The Tribunal has frilly reviewed
the documents before us, as well as the witness’ evidence, the salient portions of
which are summarized below.

z
0

Based on the evidence before us, the Tribunal finds the following as fact:
C
(N

a) The Applicant, VON Canada was founded in 1897. It was continued
under the Canada Corporation Act - Part II by letters patent dated
December 31, 1974. VON Canada is a national health care organization
that delivers community healEh care to thousands of communities across
Canada. It is a not-for-profit corporation and a registered charity having
charitable number 12946 2496 RR000I. VON Canada now has
approximately 13,000 staff and volunteers.

b) The “Six Separate Branches” consist of Aberdeen Health & Community
Services, Acclaim Health, NOVA Montréal, NOVA West Island, Health
and Home Care Society of British Columbia and Community & Primary
Health Care — Lanark, Leeds & Crenville. jointly acting as Respondents in
this matter. At all times, each of the Six Separate Branches has been a
separately incorporated not-for-profit corporation. The Six Separate
Branches are also registered charities and deliver services similar to those
provided by VON Canada. The dates on which the Six Separate Branches
were actually incorporated are as Ibliows:

Current Name Former Name Date of Incorporation
Aberdeen Health & Victorian Order oFNurses, April 29, 1957
Community Services Brant-Norfolk-Haldimand

Branch
Acclaim Health Victorian Order ofNirses Januan’ 1, 1973

Halton Branch (amalgamation)
NOVA MontréaL VON Montréal April 22, 1955
NOVA West Island VON West Island June 20, 1956
Health and Home Care Society Victorian Order ofNurses April I, 1971
of British Columbia (VON) British Columbia (amalgamation)
Community & Printiry Health The Victorian Order of January 19, 1954
Care — Lanark, Leeds & Nurses Lanark, Leeds &
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Grenville Grenville Branch I
c) OPSEU is the certified bargaining agent for:

1) up to 124 OPSEU members and former members included in the
partial wind up of the Plan effective March 4, 2003 arising out of
the bankruptcy and closure of the Waterloo-Wellington-Dufferin
Branch; and

i up to 48 OPSEU members whose employment was terminated as a
result of the discontinuation ofa significant portion of the business
at the Niagara Branch included in the partial wind up of the Plan
effective September 30, 2004. u.z

0
OPSEU also represents a minority of members and former members in the
remainder of the Plan. The precise number and identities of OPSEU
members at the above-noted Branches who were also Plan members and
included in the partial wind ups is solely within the knowledge of VON
Canada as the Plan administrator.

d) ONA advised, by way of letter dated February 6, 2009, that it was their
intention to seek party status at this hearing. Full party status was granted
prior to this hearing.

e) The Plan was created effective January I, 1958 as the continuation of two
prior plans established October I, 1945 and November I, 1949. The Plan
has been amended and restated on a number of occasions. The most recent
restatement was effective June, 2002. The Plan is registered with the
Financial Services Commission C’FSCO’D under registration number
0315937. It is also registered with the Canada Revenue Agency (“CRA”)
under registration number 0315937.

0 The Plan is a contributory defined benefit pension plan. Membership in
the Plan is available, after a stipulated term of service, to employees of
VON Canada, including employees of provincial or local branches
(collectively the “Branches” or individually a “Branch”) authorized to
carry on the objects of VON Canada. It was not until 1993 that the Plan
was amended by VON Canada (retroactive to January I, 1992) to refer
explicitly to the Branches.

On September 24 and 25, 1993, VON Canada’s Board of Directors (the
“BOD’) voted to implement amendments to the Plan which included an
amendment to require the Branches, along with VON Canada, to remit
contributions to the Plan required to amortize any unflmded liability or
solvency deficiency that might arise from time to time. The amendments
approved by the BOD on September 24 and 25, 1993 were subsequently
made effective January 1, 1992
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h) The Plan was restated effective January I, 1992 and provides:

s. I “employee” means a person employed by VON. In this Plan, an
employee who reports for work at or is paid from a location of the VON
situated in a given Province of Canada is said to be an employee in that
Province;... 5

C

s. I — “VON” means the Victorian Order ofNurses for Canada, as
incorporated under the Canada Corporations Act — Part II. For purposes of
this Plan, VON shall also include provincial and local branches authorized
to carry on the objects of the VON.

s. 5.3 — VON CONTRIBUTIONS

Subject to the requirements of the Pension Benefits Act and of the
Income Tax Act, the VON, along with participating provincial and
local branches authorized to carry on the objects of the VON, shall
remit to the Plan amounts equal to contributions remitted by
members in accordance with clauses 5.1(a), (b), (c) and (d). In
addition the VON, along with participating provincial and local
branches authorized to carry on the objects of the VON, shall remit
contributions which in the opinion of the Actuary are required to
amortize any unfunded liability or solvency deficiency, determined
in accordance with the provisions of the Pension Benefits Act, that
may arise from time to time.”

Sections 1 and 18.1, read together, define VON Canada as the
Administrator of the Plan.

Section 16.5, VONLIABILITY, states:

“Subject to the provisions of the Pension Benefits Act, the VON
shall be under no contractual liability fur any contributions to the
Fund in excess of those required under the provision of the
Pension Benefits Act, and in making such contributions to the
Fund, it may rely upon the estimates made and obtained by the
Administrator from the Actuary. The VON, the investment advisor
or the Actuary shalL not be liable in any manner if the Fund shall
be insufficient to provide for the payment of all benefits subject to
the provisions of the Pension Benefits Act. Such benefits shall be
payable only from the Fund and only to the extent that the Fund
shall suffice, provided that at the discretion of the Administrator,
pension benefits may be provided by the purchase of an annuity, or
annuities from an insurer, subject to the rights of a spouse upon the
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death of a member and the member’s portability rights specihed in
section 10.3 upon termination of employment”

There was no evidence put to, or argument made beibre, the Tribunal thatthe January 1, 1992 Plan terms were invalid or made unlawfully.

-J

i) On January 9, 1999, the BOD voted to implement further amendments to
the Plan which included an amendment to speci& a formula to calculatethe contributions required to amortize any unfunded liability or solvencydeficiency that might arise based on the ratio of their annual currentservice contributions to the total annual current services contributions of 0
VON Canada and the Branches. The amendments approved by the BOD
on January 9, 1999 were subsequently made efléctive January 1, 1998.

Section 5.3 was restated as follows:

“5.3 VON CONTRIBUTIONS

Subject to the requirements of the Pension Benefits Act and of the
Income Tax Act, the VON, along with participating provincial and
local branches authorized to cany on the objects of the VON, shall
remit to the P/an amounts equal to contributions remitted by
members in accordance with clauses 5.1(a), (b), (c) and (d). In
addition the VON, along with participating provincial and local
branches authorized to carry on the objects of the VON, shall remit
contributions which in the opinion of the Actuary are required to
amortize any unfunded liability or solvency deficiency, determined
in accordance with the provisions of the Pension Benefits Act, that
may arise from time to time. VON, along with each participating
provincial and local branches shall pay a proportionate share of
such payment contributions based on the ratio of their annual
current service contributions to the total annual current service
contributions of VON and the participating provincial and local
branches.”

As with the January I, 1999 amendments, no evidence was put before the
Tribunal to suggest that these amendments were unlawful.

j) In 2000, VON Canada commenced an initiative initially entitled “Strategy
2000” and subsequently entitled “One VON” to bring the activities of the
various Branches within a single organization. We accept the
uncontradicted evidence of Mr. Richard McConnell, the current Vice
President, People and Organization for VON Canada and a witness for the
Applicant, that prior to the initiative, VON Canada was an umbrella
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orgjrnization of about thirty people servicing the local Branches. He
indicated that the rationale for the “One VON” initiative was to allow
VON Canada to assert stronger national discipline over the Branches and
to make the VON organization more competitive on a national scale, in
the face of new competition and declining market share.

k) Mr. McConnell’s evidence was also that VON Canada never paid salaries
to employees of the Branches, and could not have any direct contract with
any Branch employees without the direct permission of the Branch
Executive Director, such as for the purpose of focus group surveys.

I) The uncontradicted evidence of Ms. Ruth Kitson, the current Executive
Director of the Community and Primary Health Care — Lanark, Leeds and
Grevilic, a witness for the Six Separate Branches, was that the One VON
initiative was initially voluntary in early 2000. By 2005 it had come to
mean that One VON was intended to ensure that manies were used to the
best advantage, to best serve the community and to assist VON Canada in
retaining its home health care business. Consequently, VON Canada
advised the Branches that participation in the initiative was mandatory,
and that Branches titHing to indicate their intention to participate by the
deadline of September 2006 would be required to disassociate themselves
from VON Canada.

m) As part of “One VON”, most but not all Branches transferred their
employees, operations and sufficient assets to cover their liabilities to
VON Canada on or belbre October 15th, 2006. The Branches that agreed
to join in the ‘One VON” initiative and that transferred their employees
and operations to VON Canada, agreed to guarantee a portion of the Plan
deficit corresponding with accrued pension liabilities. The Six Separate
Branches and the Carefbr Health & Community Services Branch
(“Carefor’) did not agree to participate in the One VON initiative orto
any transfer of employees, operations and assets to VON Canada.

n) Prior to October 16, 2006, there were a number of separately-incorporated
Branches, including the Six Separate Branches, whose employees were
accruing service under the Plan. No employees of the Six Separate
Branches have accrued service under the Plan since October 16, 2006. The
former employees of the Insolvent Branches who were members of the
Plan (the “Affected Employees’) have also ceased to accrue service under
the Plan because the Insolvent Branches have ceased to carry on business.
All remaining active Plan members, with the exception ofCarefor
employees, are now employed by VON Canada and continue to accrue
service under the Plan in that capacity.

o) VON Canada was at all times the sole administrator of the Plan. The Plan
has never been administered as a multi-employer pension plan (“MEPP’)
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within the meaning ofthe PBA. None of the parties takes the position thatthe Plan is a MEPP. In accordance with the PBA and the Regulations all
required premiums have at all times been paid to the PBGF.

p) The Plan has, at times, had close to 4,000 active members, includingemployees of more than 70 separately-incorporated Branches. The currentactive employees of the Plan are represented by 78 Locals of 18 different
unions, which are listed in VON Canada’s Request for Hearing, and
include the respondents OPSEU and the ONA. All of the unions received Znotice of these proceedings.

q) The Fund assets are held pursuant to a thist aeement made as of April 1,
1990, between VON Canada and the Royal Trust Corporation of Canada.The Fund trustee is currently RBC Dexia Investor Services, which is a

joint venture between Royal Trust Corporation of Canada and Dexia thatwas formed in 2006.

r) Prior to January , 2003, all of the filed actuarial valuations for the Planhad demonstrated that the Plan was either thily funded or had a surplus,
both on a going concern and on a solvency basis.

s) The initial actuarial valuation prepared for the Plan as at January 1, 2003
disclosed that the Plan was fully fimded on a going concern basis and on asolvency basis, but had a wind up deficit.

t) When a wind-up deficit arose in the Plan with the January 1, 2003
valuation, VON Canada in consultation with the Plan’s actuaries
determined that VON Canada and the Branches would pay a “surcharge”
on the contributions that they would otherwise have been required to make
in order to match employee contributions. The VON Canada BOD
approved a resolution to allow VON Canada to pay, from January
I, 2003 to December 31, 2005, commuted values to terminating members
at 100% of their entitlements despite the transfer ratio being less than
100%. This VON Canada BOD decision was not disclosed to the
Branches until a formal communiqué from VON Canada was released byway of a memorandum to the Branches dated February 13, 2004. VONCanada also amended the Plan to reduce certain benefits in order to
decrease the cost of the Plan.

u) The actuarial valuation of the Plan as of January 1,2006 revealed a wind
up deficit and a solvency deficit. Effective January I, 2006, contributions
of active plan members, VON Canada and the Branches were further
increased in light of the required special payments.

v) Upon leaving the Plan in 2006, the Six Separate Branches and Carefor
stopped all contributions to the Plan.
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w) In October 2006, six months after the April 30, 2006 deadline imposed by
VON Canada on the Six Separate Branches to join the One VON
initiative, VON Canada advised the Six Separate Branches for the first
time in writing that as a result of severing ties with VON Canada the Six
Separate Branches would be responsible for funding any solvency deficit
associated with their employees or former employees.

x) As determined in the most recent actuarial valuation fbr the Plan prepared —

as at January’ 1,2007, the Plan was fully funded on a going concern basis.
Determined on a solvency basis, however, the total unfunded liabilities of
the Plan were approximately $20.3 million as at January 1, 2007 and this
figure excludes any assets or liabilities in respect of the Insolvent
Branches. The unfunded liabilities incurred in relation to pension benefits
accrued by current and former members with the Six Separate Branches
represent approximately 9% of this totaL Similarly, unfunded liabilities
incurred in relation to pension benefits accrued by the current and former
members with Carefor represent approximately 9% of this total. The
remaining unfunded liabilities as set out in the January 1, 2007 report
(approximately 82% of the total) relate to pension benefits accrued by
current and former members whose unfunded liability now rests with
VON Canada, and excludes any unfunded liabilities related to the
Insolvent Branches under their Partial Wind Ups.

y) Since the departure of the Six Separate Branches and Carefor, VON
Canada has been contributing only in respect of employees and former
employees of VON Canada and the Branches that joined VON Canada as
part of the “One VON” initiative. No contributions have been made in
respect of the other members and former members of the Plan, including
members of the Six Separate Branches and the AfThcted Employees of the
Insolvent Branches.

z) Insolvent Branches

As noted above, between 2003 and 2004, VON Canada declared Partial
Wind Ups with respect to the Insolvent Branches. Specifically:

The Waterloo-Wellington-Dufferin Branch (the “WWD Bmnch’ became
bankrupt and closed effective March 4, 2003. VON Canada voluntarily
declared a partial wind up of the portion of the Plan relating to 181
members and former members previously employed at the WWD Branch.
The original partial wind up report filed with respect to the WWD Branch
disclosed a partial wind up deficit of $1,506,028 and provided for VON
Canada to fund the wind up deficit on a without prejudice basis. No
explanation was provided to the Tnbunal as to why this amount differed
from that indicated in the January I, 2003 report referred to in paragraph 3
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(in) above. A revised partial wind up report was subsequently filed whichstated that VON Canada had determined that the WWD Branch was solelyresponsible fbr ftinding the deficit identified in that partial wind up report(the “WWD Deficit”). As at March 4, 2006, the WWD Deficit was
$975,026. To dale, no contributions have been made to eliminate the
WWD Deficit

-J
VON Canada flied a proof of claim against the estate in bankruptcy of theWWD Branch, and recovered a portion of its claim in respect of the
current service cost contributions payable by WWD Branch. VON
Canada’s claim in respect of the WWD Deficit was recognized as an
unsecured debt by the estate in bankruptcy; however, the estate has not
made any payment with respect of the WWD Deficit

0
CNAll Plan members affected by the WWD Branch partial wind up who haveelected to start their pension since October 19, 2005 have received

monthly payments equal to 89% of their pension. No payment of
commuted values or purchase of annuities has occurred.

The Victorian Order of Nurses, Sudbuty Branch (the “Sudbury Branch’)
closed eflèctive June 14, 2004 and became bankrupt effective June 23,2004. VON Canada voluntarily declared a partial wind up of the Plan
relating to 113 members and former members previously employed at theSudbuiy Branch. The partial wind up report filed with respect to the
Sudbuiy Branch disclosed a partial wind up deficit of $721,376 and stated
that VON Canada had determined that the Sudbuiy Branch was solely
responsible for funding the deficit identified in that partial wind up report
(the “Sudbuty Deficit’). As at June 14, 2005, the Sudbuiy Deficit was
$699,550. No employer contributions have been made to fund the
Sudbury Deficit

VON Canada filed a proof of claim against the estate in bankruptcy of the
Sudbuiy Branch, and recovered a portion of its claim in respect of the
current service cost contributions payable by the Sudbury Branch. VON
Canada’s claim in respect of the Sudbuiy Deficit was recognized as an
unsecured debt by the estate in bankruptcy; however, the estate has not
made any payment in respect of the Sudbuzy Deficit.

The Eastern Lake Ontario Branch (the “ELO Branch’) experienced a
major discontinuance of its business in May of 2004, resulting in the
termination of a large number of its employees. VON Canada voluntarily
declared a partial wind up with respect to the 73 affected active members
of the ELO Branch, effective May 21, 2004. On March 31, 2006, the
employment of all remaining active employees at the ELO Branch was
terminated, but the employees were transferred to the Kingston Branch,
and there was no break in service for those members. The ELO Branch
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became bankrupt on June 18, 2006. EfThctive December 6, 2006, a partial
wind up was declared with respect to the 49 inactive former members
previously employed by the ELO Branch who had not been included in the
previously declared partial wind up relating to the ELO Branch. The two
wind up reports stated that VON Canada had determined that the ELO
Branch was solely responsible for funding the deficits identified in those
partial wind up reporis (the “ELO Deficit”). As at June 18, 2006, the ELO
Deficit was $465,551. No employer contributions have been made to hand
the ELO Deficit.

VON Canada filed a proof of claim against the estate in bankruptcy of the
ELO Branch, and recovered a portion of its claim in respect of the current
service cost contributions payable by the ELO Branch. VON Canada’s
claim in respect of the ELO Deficit was recognfred as an unsecured debt
by the estate in bankruptcy; however, the estate has not made any payment
in respect of the ELO Deficit.

The Victorian Order of Nurses, Niagara Branch (the “Niagara Branch”)
experienced a major discontinuance of its business due to a loss of a major
nursing service contract in 2004. VON Canada voluntarily declared a
partial wind up of the Plan effective September 30, 2004 with respect to
60 members of the Plan whose employment at the Niagara Branch had
been terminated. The partial wind up report filed with respect to the
Niagara Branch disclosed a partial wind up deficiency of $816,906 and
stated that VON Canada had determined that the Niagara Branch was
solely responsible for funding the deficit identified in that partial wind up
report (the “Niagara Deficit”). As at September 30, 2006 the Niagara
Deficit was $295,684. No employer contributions have been nude to fund
the Niagara Deficit.

Each of the Insolvent Branches is either bankrupt or insolvent. The
Tribunal was advised by the Applicant that the claims by VON Canada
against the trustee in bankruptcy thr the WWD Branch, the Sudbuiy
Branch and the ELO Branch have been stayed until the outcome of ihese
proceedings have been dealt with by the Tribunal and if necessary, the
courts on appeal.

aa) Carefor entered into an agreement with VON Canada, pursuant to which
the liabilities associated with Carefor’s current and former employees
would be transferred, together with a proportionate share of the Fund’s
assets, to a successor plan to be established by Carefor. Carefor would
then be solely responsible for funding any deficit in the successor plan.
The transfer of assets has not yet occurred.
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bb) Each of the Six Separate Branches, the Insolvent Branches and Carefor is,and was at all times, separately incorporated as a not-for-profit
corporation. Each Branch had its own by-laws.

Following the implementation of the “One VON” initiative, the SixSeparate Branches continued as separately incorporated not-for-profitcorporations without using the VON name. All of the Six Separate
Branches, with the exception of Health and Home Care Society of BritishColumbia, ceased to participate in the Plan as of October 16, 2006. Health Zand Home Care Society of British Columbia ceased to participate in thePlan as of April 19, 2006. As a result, and in accordance with the tents ofthe Plan, the employees of the Six Separate Branches are no longer
eligible to actively participate in the Plan, and ceased to accrue service
under the Plan on or before October 16, 2006. iliose employees and
former employees whose pension entitlements had vested under the Planon or before October 16, 2006 remain entitled to receive either current ordeferred pensions from the Plan. As a result of the employees of the Six
Separate Branches ceasing to accrue service by October 16, 2006, or April
19, 2006 in the case of the Health and Home Care Society of British
Columbia, the Six Separate Branches now have no current service costsunder the Plan.

5. Analysis

We agree with the parties that this case turns on how the term “employer”, as usedin sections 55(2) and 75 (flof the Act and sections 4(2) and 31(l)oftheRegulations (collectively the “Funding Provisions”) should be interpreted. Our
finding as to who is the “employer” within the meaning of the Funding Provisionswill determine which entitys) should be required under the Funding Provisions
to fund any hmding obligations under the Act, including any deficits attributableto the Partial Wind Ups of the Insolvent Branches (the “PWU Deficit?’).

Three possible interpretations of the term “employer”, as used in the FundingProvisions, emerge from the submissions made by the various parties:

1) “Employer” could be interpreted to mean ‘The employer who paid
remuneration to the employees to whom the deficits relate”. This is the
interpretation advanced by VON Canada.

2) “Employer” could be interpreted to mean the one and only “controlling
employer” of the Plan. This is the position put forward by the Six
Separate Branches, and in the first instance, by the Superintendent
OPSEU and ONA.

3) “Employer” could be interpreted to mean “all participating employers
jointly and severally”, notwithstanding their separate legal status. This
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interpretation is the alternative position put forward by the Superintendent,
OPSEU and ONA. The wTitten submission of the Superintendent however
limits such joint and severn! liability to that of VON Canada and the
Insolvent Branches for the Partial Wind Ups based on the Plan tenm.
Both OPSEU and ONA submitted that such joint and several liability was
the responsibility of VON Canada and the participating Insolvent Branch
in respect of its own employees, and that other Branches had no ilability
for employees of either the Insolvent Branches or of any other Branches.

Consideration ofthe Pension Benefits Act (Ontario,)
0)

This case turns on how the term “employer”, as used in the Funding Provisions
should be interpreted. Whichever entity is determined to be the “employer” of the
Affected Members within the meaning of the Funding Provisions should be
required to find the PWU Deficits under the Act

In our view, the appropriate approach to resolve the Issues is to first turn to the
provisions of the Act and Regdations. We reproduce the salient provisions
below.

Sections 1, 55 and 75 of the Act provide as follows:

“Definitions
l.(l) In this Act,

“employer”, in relation to a member or a former member of a
pension plan, means the person or persons from whom or the
organization from which the member or former member receives
or received remuneration to which the pension plan is related, and
“employed” and “employment” have a corresponding meaning;
(“employeur”, “employé”, “emploi’) ...“

“55(2) An employer required to make contributions under a pension plan,
or a person or entity required to make contributions under a
pension plan on behalf of an employer, shall make the
contributions in accordance with the prescribed requirements for
finding and shall make the contributions in the prescnbed manner
and at the prescribed times,
(a) to the pension fund; or
(b) if pension benefits under the pension plan are paid by an

insurance company, to (lie insurance company that is the
administrator of the pension plan.”

“75(l) Where a pension plan is wound up in whole or in part, the
employer shall pay into the pension fund,
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(a) an amount equal to the total of all payments that, under this
Act, the regulations and the pension plan, are due or that
have accrued and that have not been paid into the pension
lbnd; and

(b) an amount equal to the amount by which,
(i) the value of the pension benefits under the pension

plan that would be guaranteed by the Guarantee
Fund under this Act and the regulations if the
Superintendent declares that the Guarantee Fund Z
applies to the pension plan,

(iD the value of the pension benefits accrued with
respect to employment in Ontario vested under the
pension plan, and

(iii) the value of benefits accrued with respect to
employment in Ontario resulting from the
application of subsection 39(3) (50 per cent rule)
and section 74,

exceed the value of the assets of the pension hind allocated as
prescribed thr payment of pension benefits accrued with
respect to employment in Ontario.”

Section 4(2) of the Regulations provides that:

“Subject to subsection (2.1), an employer who is required to make
contributions under a pension plan or, if a person or entity is required
to make contributions under the pension plan on behalf of the
employer, that person or entity and, if applicable, the members of the
pension plan or their representative shall make payments to the
pension ftind or to an insurance company, as applicable, that are not
less than the sum of,

(a) all contributions, including contributions in respect of any
going concern unfunded liability and solvency deficiency
and money withheld by payitll deduction or otherwise
from an employee, that are received from employees as the
employees’ contributions to the pension plan;

(b) all contributions required to pay the normal cost;
(c) all special payments determined in accordance with section

5; and
(d) all special payments determined in accordance with

sections 31, 32 and 35 and all payments determined in
accordance with section 3 1 I

Section 310) of the Regulations provides that:
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“31. (I) The liability to be ftinded under section 75 ofthe Act shall be
funded by annual special payments commencing at the effective
date of the wind up and made by the employer to the pension
fund.” (emphasis ours)

We note that the actual calculation of the payments that must be made to fund a
pension plan is governed by sections 4-8, II and 12 of the Regulations (with
respect to the finding of ongoing plans) and sections 31,31.1,32 and 35 of the
Regulations (with respect to complete or partial plan wind ups). The quantum of
the required payments is not at issue in this ease.

First Interpretation of “employer”

As set out above, the PRA contains a statutory definition of”employer” as the
person or persons from whom or the organization from which the member or
former member receives or received remuneration to which the pension plan is
related..

The proper approach to statutory interpretation as articulated by the Supreme
Court of Canada, and the one which we see fit to employ in this case, is best
summarized in the following passages from IvIonsanto:

“The established approach to statutory interpretation was recently
reiterated by Jacobucci J in Bell Express Vii Ltd. Partnership v. Rex,
[2002] 28. C.R 559, 2002 8CC 12 (S.C. C.), at para. 26, citing E. A.
Driedger, Construction ofStatutes (?tld ed. 1983,), atp. 87:’

Today there is only one principle or approach, namely, the words ofan
Act are to be read in their entire context and in their grammatical and
ordinary sense harmoniously with the scheme ofthe Act, the object ofthe
Act, and the intention ofParliament. “

The purpose ofthe Act was well stated in Gencorp Canada Inc. v. Ontario
(Superintendent of Pensions,) (1998), 158 DL.]?. (4(11) 497 (Ont. CA.), at
p. 503:

“[l7he Pension Benefits Act is clearly public policy legislation
establishing a carefully calibrated legislative and regulatory scheme
prescribing minimum standards for all pension plans in Ontario. It is
intended to benefit andprotect the interests of members andformer
members ofpension plans, anti “evinces a special solicitude fur employees
affected by plant closures”...

Monsanto Canada lire. v. Ontario (Superintendent ofFinancial Services,) [20041 3 S.C.M. 152
(“Monsanto”), at pam. 19. Also see: Rizzo & Ri::o ShoesLtct (Re,), [19981 I S.C.M. 27.
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On the one hand, the protection of the rights ofvzilnerabk’ groups is a
central and long standingfuncr ion of the courts. The protectionist aim of
the legislation is especially evident in £ 70(6,), which seeks to preserve the
equal treatment and benefits between situations ofpart ial wind up andfull
wind up. On the otlzer hand, pension standards legislation is a complex
administrative schein which seeks’ to strike a delicate balance between
the interests of employers and employees, whileadvandngthe public
jiltcrest in a thrivingprivatepension system.” ‘ Emphask added]

We think that the passaaes highlighted above best suimmrize the objects and
scheme of the Act that ought to guide the Tribunal in interpreting the Act.

In determining which entity is the employer under the Act, we note that the Act
contains a clear and unambiguous definition of”empioyer”. Under this statutorydefinition, the only relevant criterion is which person or organization paid
remuneration to the Plan members who were Branch employees (“Branch
Members”). Counsel thr the respondents urged us to accept that determining the
identity of the employer for purposes of a pension plan necessarily involves more
that simply determining who paid the salary of the employees—it involves a
determination of which entity was the employer at common law, as well as a
determination of who controlled the participating entities in the plan.

Whether or not it is necessary for us to go beyond the definition of “employer” in
the PBA is debatable. Under the reasoning of the Court of Appeal for Ontario in
St. Mwys Paper Inc. (Re)5, referred to hereafter as the “St. Matys case”, it is
sufficient to look merely to the Act without reference to the Plan terms to
determine the staws of the person from whom the workers received their wages.6
In that case Justices Arbour and Osboume stated:

‘Thus, it seems to us that the inquby must he first, whether the membe,;c
(or former members,) of the plans received remuneration, as they clearly
did here, and second, whether the remuneration was remunerat ion to
which the pension plan was related.

We note that the Applicant also referenced the case of C.U.P.ELocals 1141&
1590 v. Ontario (Superintendent ofPensions,) (1998), 20 C.C.P.B. 312 (F.S.T.),
also referred to as the “Sisters ofSt. .Joseph case”, as standing for the proposition
that the Pension Commission of Ontario (the predecessor of the Tribunal) lbcused
on the payment of remuneration as the determinative factor in identifying the
employer for PBA purposes:

4Monsanto, atpara. 13
St. Marys Paper Inc. (Re), (1994) 19 O.R. (3d) 163 (Ontario Court of Appeal).6 bid, at page 172.
(bid, at page 173
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“In the panel’s view, none of the three Hospitals contmlled bank
accounts from which employees’ remuneration was paid, with the
result that none of the Hospitals could be considered employers as
defined in the Act.’4[Emphasis addedi

Based on the undisputed evidence before us, at no time did VON Canada pay
salaries or oilier remuneration to individuals employed by the Insolvent Branches
or by the other Branches, including the Six Separate Branches, who were
members of the Plan. Based on representations by counsel for the Six Separate Z
Branches and OPSEU and the uncontradicted witness evidence of Ms. Kitson, we
conclude that on its lime and fl.wther at common law, each of the Insolvent
Branches and the remaining individual Branches was an employer in respect of its
own employees under the PBA. Although the Insolvent Branches were not
represented, the parties agreed that each Branch employer was responsible for
paying its employees remuneration within the ordinary meaning of that term. We
also find under the definition of”pensionable earnings” in section 1 of the current
Plan terms, that such remuneration was remuneration to which the Plan is related.

This is the analysis mandated by the PBA and, in particular, the statutory
definition of “employer”. Applying the analysis used in the Sisters ofSt. Joseph
case to the present case, the Branches paid remuneration to their own employees
and therelbre are their “employers” within the meaning of the PBA. Conversely,
VON Canada did not pay remuneration to the Branch Members with the result
that VON Canada cannot be considered the “employer” of the Branch Members,
as defined in the Act.

Therefore, the application of these two tests is sufficient in our view to make a
finding that VON Canada was not an “employer” in respect of Branch employees,
including Affected Employees of the Insolvent Branches.

Second Interpretation of”emplover”

Although our finding in this regard is determinative of the issue, in response to
submissions by counsel, we also considered the definition of “employer” at
common law, and the various additional factors which have been considered in
relevant case law9 as indicia of an employer-employee relationship. We have set
out below those factors which support our conclusion that each individual Branch
and VON Canada in respect of its own employees was an “employer” within the
meaning of section 1 of the PBA.

8C.U.P.E Locals 1144 & 1590 v. Ontario (Superintendent of Pensions (1998), 20 C.C.P.B. 312
(F.S.Tjat para. 32.

67I 122 Ontario Ltd. v. Saga: Industries Canada Inc., [20011 2 S.CR 983 at pans. 3648.
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(a) Control (meaning the tight to give orders and instructions to the
employees regarding the manner in which to carry out their work):
On the evidence before the Tribunal, we find that the tents ofemployment of Branch Members were governed by employment
contracts between the members and their Branch and by collectiveagreements between the Branch and the local unions. Based on theevidence of Ron Mills we find that VON Canada was never a
signatory to those individual or collective agreements, although
they did provide support, if requested, during negotiations. We do
acknowledge that the face page of the 2001 Collective Agreement
for members of the Practical Nurses Federation of Ontario
employed by the Sudbuty Branch identifies “Victorian Order of
Nurses” as the employer. However the signature page shows
“VON Sudbury Branch” as the employer and the Sudbury Branch
is also the signatory on the Letters of Understanding attached to
the Agreement. This evidence, similar to that of other sample
collective agreements put before us further supports our finding
that VON Canada was not the employer or party to the collective
agreements before us in evidence.

Further, each Branch developed its own human resources policies.The officers and employees of each Branch reported ultimately to
the Executive Director of that Branch. The Executive Director ofthe Branch reported to, and could only be removed by, the Board
of Directors of that Branch. Ultimately, the only control that VONCanada could exercise over the Branches was to withdraw from
them the right to operate under the “VON” name. This
relationship was akin to a licensing agreement, but bore no
resemblance to a relationship in which VON Canada could be
deemed to be the employer of the Branch’s employees.

(b) Ownership of Tools: Each Branch maintained its own computer
systems, owned or leased its own buildings and other assets, as
well as the equipment used by its employees (with the exception of
a few computers that in or about 2004 VON Canada acquired and
distributed to the Branches).

(c) Chance ofProfit/Risk ofLoss: The issue of profits does not arise
in this case, since VON Canada and the Branches were all not-for-
profit corporations that, by definition, were not pennitted to retain
or distribute profits. However, we find that each Branch received
revenues directly from government funding agencies, private
contracts and/or donations and used those revenues to fund its
activities. Each Branch administered its own payroll. Each
Branch developed its own business plans and budgets, made its
own decisions as to what services it would oiler, and decided
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independently whether and to what extent to allocate part of its
budget to employee training. The financial relationship between
VON Canada and the Branches was arm’s length, as demonstrated
by the fact that loans extended by VON Canada to the Branches
were subject to interest, that services provided by VON Canada to
the Branches were paid for through Branch membership fees, and
the fact that VON Canada was not responsible to pay the debts of
the Insolvent Branches when they went bankrupt.

Based upon the above, it is clear to us that VON Canada was not the employer of
Branch employees under the PBA or at common law, and specifically not the
employer of the Affected Employees or Branch Members. It should also be noted
that if the Branches were also not the employers of the Branch Members for the
purposes of the Plan, then there would be no basis upon which the Branch
Members could contribute to, and accrue service under, the Plan. Since they did
not work for VON Canada, they will have accrued no service under the Plan,
unless they worked for some other participating employer, namely one of the
Branches.

We also have taken into account the ibllowing agreed facts as further indicia of
each Branch being the employer of its own Branch employees:

(d) As at October 15, 2006, each of the Six Separate Branches was
party to its own collective agreement with any unions representing
the employees that worked in that Branch. VON Canada was not
named as a party to those collective agreements. We are not
provided with copies of all of the relevant agreements, but note
that the collective agreement in effect for OPSEU members as at
the partial wind-up of the WWD Branch names OPSEU Local 253
and Victorian Order of Nurses Waterloo-Wellington-Dufferin
Branch. The collective agreement in effect for OPSEU members as
at the partial wind-up of the Niagara Branch names OPSEU Local
267 and the Victorian Order of Nurses Niagara Branch.

(e) Each VON Branch made its own decisions as to what services it
would offer. Information about the services offered by each VON
Branch was communicated to VON Canada for the purposes of
maintaining liability insurance. VON Canada was the sole
policyholder thr the liability insurance, with VON Canada and
each of the Branches included as insured parties.

(Q Each VON Branch developed its own human resources policies.
These were often modeled after VON Canada’s human resources
standards, but were not always identical.
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(g) Most Branches participated in a national group benefits plan
administered by VON Canada, but some Branches chose to operate
their own group benefits plans for the employees who worked in
that Branch. We do not find the offer of a national group benefits
plan determinative of any “control” by VON Canada of Branch
employees or evidence of an employment relationship with VON
Canada.

0
U(h) Each VON Branch paid regular “branch management lees” to

VON Canada in return fbr which it received certain pooled
services from VON Canada. For example, VON Canada provided
advice to the VON Branches with respect to labour relations
issues. In cases where VON Canada was specifically asked to do
so, VON Canada also negotiated collective agreements on behalf
of individual Branches. In some circumstances where some
Branches could not themselves provide certain services, VON
Canada agreed to provide the services. We do not find this serves
as indicia of an employer relationship.

(i) VON Canada at times asserted the exclusive right to determine
who could use the “VON” name. As a result, VON Canada could
determine which Branches were able to operate as “VON”
Branches. Through the “One VON” initiative. VON Canada
withdrew the right to use the “VON” name from all of the
Branches that did not transfer their employees and operations to
VON Canada. In this context, VON Canada performed regular
audits of the Branches to ensure that the quality of service oflered
by the Branches met VON Canada’s standards.

(j) The Branches had their own by-laws and Board of Directors. We
reject the submission ofcounsel for the Six Separate Branches that
the ability of VON Canada to review the by-laws was evidence of
“control” by VON Canada over the Branches that constituted
employer status. We agree with that same counsel that the by-laws
had no status as a contract between VON Canada and the Branch.
Further, the Six Separate Branches’ own witness, Ms. Kitson,
alluded to at least one instance of having deliberately flouted
national policy, which came to the attention of VON Canada,
without consequence. Neither she nor the Branch Directors were
removed from office. In fact no evidence was put before use to
prove that VON Canada ever unilaterally dissolved any Branch, as
the “controlling” entity. Consequently we give the by-laws no
weight in assessing employer status.

We also wish to address certain additional arguments advanced by counsel for theRespondents with respect to the issue of which entities employed Plan members.
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First, we reject the argument that VON Canada acted as the employer of the
Insolvent Branches when it declared the Partial Wind Ups. We accept that while
ft was clear to VON Canada that the Branches were insolvent and that the
Superintendent could order a partial wind up; there was no one working at the
Branches who could or would be likely to declare the partial wind ups; a partial
wind up would be in the best interests of the members; and VON Canada was
under the mistaken impression that declaring the Partial Wind Ups was part of its
role as Plan administrator and its right under the Plan provisions to amend the
Plan. Based on the evidence before us we find that it acted as the Plan
administrator based on the Plan provisions that provided that ft was the only entity
to authorize such a plan amendment.

Secondly, under the terms of the current Plan, section 17.1, the Administrator has
the sole right to amend the Plan. The “Administrator” is dethed to be VON
Canada which for purposes of Plan amendment acted through its BOD. it is a
reasonable interpretation to conclude that participation by the Branches in the
Plan included consent to the Plan terms, including delegation of the right of
amendment. Such participation and delegation would not have prohibited the
Branches from exercising their right to declare a partial wind up or discontinue
Plan participation and set up a successor plan (as did Carethr upon withdrawal
from VON Canada), since those rights would prevail under the Act. The right of
Plan amendment exercised by VON Canada did not otherwise in our view make it
an employer lbr purposes of the Act and Funding Provisions.

In any event, none of the parties alleged that the Partial Wind Ups hadn’t been
properly declared, which would be the real result of any successful argument that
VON Canada had improperly declared the Partial Wind Ups as Plan
Administrator. There was no evidence before us that such amendments were
declared without proper authority or unlawful. if the respondents were concerned
that VON Canada declared the Partial Wind Ups without proper authority under
the Plan and the PBA, they could have contested that declaration before the
Superintendent. It is telling that they did not do so.

‘Thirdly, we reject the notion that as the sole siguatory under the Trust Agreement,
that somehow this fact made VON Canada the only employer under the Plan.
There is a requirement under the Act that a registered pension plan have a
document that “creates and supports the pension Rind”0 is not determinative in
our view of employer status in respect of the Affected Members.

Lastly, the fhct that Branch Members were allowed to participate in group
insurance policies for which they or their Branch paid does not mean that VON
Canada paid them “remuneration”.

10 Pension Benefits Act, Ontario. S. 9(2)(c).

26



VON Canada submits that the fact that it never paid remuneration to BranchMembers is entirely determinative of the issue before this Tribunal. Since theInsolvent Branches alone paid remuneration to the Affected Employees, only theyare required to Fund the PWU Deficits. By the same reasoning, each Branch isresponsible thr funding its own deficits. Under the first test and at common law,we find that VON Canada is not the employer of the Aflkcted Employees.

The PBA contains a clear and unambiguous definition of”emptoycr”. Under thisstatutory definition, the only relevant criterion is which person or organizationpaid remuneration to the Branch Members to which the pension plan is related.Only the Branch at which a given employee worked paid remuneration to suchemployee. VON Canada never did so. While the St. Matys and Sisters ofSt.•Joseph cases and our findings of fact might be considered on its face
determinative of the issue, the Six Separate Branches contended that the PBAonly recognizes two types of plans: a Single Employer Pension Plan (SEPP) and amulti-employer pension plan (MEPP), the latter as defined in the Act as:

‘a pension plan established and maintainedfor employees oftwo or mizore
employers who contribute or on whose behalf contributions are made to apension fund by reason ofagreement, statute or municipal by—law toprovide a pension benefits that is determined by service with one or more
ofthe employers, but does not include a pension plan where all the
employers are affiliates within the meaning ofthe Business Corporations
Act

Under a SEPP, the Six Separate Branches contended that there is only one
“employer”, namely the “controlling employer” who bears the liability tinder theFunding Provisions to Fund any obflgations under the Act, including the PWU
Deficits.

All parties, including VON Canada agreed that it was the administrator for
purposes of the PBA. Clause 8(l)(a) of the PBA states that the administrator of anon-MEPP plan can be “the employer or, if there is more than one employer, one
or more of the employers”, so there is no compliance issue with VON Canadabeing the plan administrator. As noted previously, all parties agreed that the Planhad not been administered as a MEPP. It was conceded that the Plan operated
with multiple participating Branch employers as well as VON Canada as anemployer.

The TribunaL was not asked to consider, in fact the parties vigorously argued
against such consideration, whether or not the Plan was in fact a MEPP. To make
such a finding of course would leave members outside of the protection of thePBGF, to which VON Canada had remitted contributions for many years. The
Superintendent correctly points out that section 86(l) of the PBA provides thatwhere money is paid out of the PBGF as a result of the wind up of a pension plan,
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the Superintendent has a lien and a charge on the assets of “the employer or
employers who provided the pension plan [emphasis added].” The Applicant
argued that the use of the word “employers” in this section is conclusive evidence
that the intention of the Legislature was that there could be non-MEPPs with more
than one participating employer for the purposes of the PBA. This argument
negates the argument of the Six Separate Branches that such plans are not
permitted by the PBA. . . .

The hearing panel was not presented with any evidence that contributions to the
Plan were made by reason of statute or municipal by-law. Ultimately the Tribunal
concluded that it had insufficient evidence before it to make a finding that the
Plan was a MEPP assessing whether or not contributions were being “made by
rcason of an agreement”.

C
c’J

The Tribunal was asked to consider the Funding Provisions of the PBA, as if the
Plan were not a MEPP, but a SEPP. The Superintendent recognized in its
submissions that there “is some indication in the PBA that a plan can have more
than one employer without being a MEPP”. We agree. In fact as a practical
matter, the phrase “Single Employer Pension Plan” is somewhat misleading since
in practice it could easily include, for example, a single employer plan sponsor
that has additional participating affiliated employers in the plan, but that fact
alone does not qualify it as a MEPP.

No definition of a “Single Employer Pension Plan” exists under the PRA. Much
was made by counsel for the respondents as to the use of the phrase “an
employer” and “the employer” in sections 55(2) and 75 of the PRA, with the
corresponding suggestion by the respondents that there could under the second
possible interpretation of employer under the Act, namely a single “controlling”
employer liable under the Funding Provisions lbr any solvency deficiency on
partial wind up in a SEPP with multiple participating employers. This argument
is the basis for the second interpretation of “employer” put before us for
consideration.

This approach would require us to read in the word “controlling” in front of
“employer” wherever it appears in the Act and to simultaneously read out the
statutory definition of “employer”, which clearly and unambiguously defines
“employer” as the person or organization that pays remuneration to an employee.
As noted earlier, it is a ftindamental principle of statutory interretation that
provisions in a statute cannot be “read out” or simply ignored.

Indeed, the word “controlling” does not appear a single time in the entire PBA.
The word “controf’ appears only three times: once in respect to information that
is in the “control” of the plan administrator; once in respect of a person who is
given “controf’ over money by the Superintendent; and finally in a provision that

11 Stephandilcaulac, IlandbookonStatutory Interpretation: Gneral Methodology,Canadian Charter and
International Law (Markham, Ontario: Le,ãsNe,ds, 2008) at 104.
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states that a person shall not be deemed to have been given notice of a documentwhere they did not in Fact receive it, due to circumstances beyond their“control”2. Neither word appears a single time in the Regulations. Mostimportantly, neither word appears in the Funding Provisions. It seemsunreasonable for us to interpret the Act in a manner which is contrary to its plainmeaning and would cause in imbalance among the interests ofparticipatingemployers in a SEEP.

The Six Separate Branches relies for this alternative second interpretation of —employer as the “controlling employer” on the cases of (i Dusibane EnterprisesLimited v. Ontario (‘Superintendent ofFinancial Sen’ices) (“Dusthane”), and (ii)the Police Assn. ofNova Scotia Pension Plan (Trustees of) v. Amhepsi (Town,(“Amherst’) ,13 for the proposition that a determination of who controlled theparticipating entities and the Plan itself determines the “employer” under a SEPPfor funding purposes.

We do not agree with this proposition. As discussed above, we find that theInsolvent Branches were the “employers” under the PBA in respect of their ownemployees who were the subject of the Partial Wind Ups and the Superintendent’sNotice of ProposaL

Dust bane can be distinguished on a number of fronts factually. Most notably,only Dusthane not the Distributors was found to be an employer under the Planand the Pension Commission of Ontario Ibund that the Plan was not a MEPP. Bythe same token, the Dustbane decision is entirely consistent with the statutorydefinition of “employer”, because it was found that Dustbane had paidremuneration to the employees of the Distributors.

Unlike Dustbane, VON Canada is not arguing that this Plan is a MEPP to avoidhaving to make special payments to hilly fund the Plan, or to reduce accruedpension benefits, even though it previously administered the Plan as a SEPP. Tothe contrary, VON Canada has consistently asserted that the Plan is a SEPP. as ithas always been administered. Unlike Dustbane, we find that VON Canada didnot withhold Plan information or documentation from the Branches, instead theevidence suggests that Branches did not specifically request fijI! Plandocumentation. Information was disseminated largely by way of memorandums toBranch Executives, by the annual meeting and representation, by some Brancheson the VON Canada Board of Directors.

2 Pension flenclits Act, RS.O. 1990, c. PS, sections 24(7), 99 and 112(2).13 Dncl&z,t’fl,wp,zcesL,iIIa1 v Onu,ñ.;.sqnii’e,kk,n EJJFII,:U,CJQISan*LS) (2001). 27 Cern. I (PSi), aWd I2)2lO.J. 2933 (Div. Cl.) (‘Ductha;w)(lIVE., Locale hIM 159(1 v. O.uann (Snp2nrnc,kflI ,JFn,m,csaISen,cc9 (1009), 20 C.CP.II. 312 (PW)(’Snwr, .‘fSJo.pcfiC)l’c,hce A.cM. .fN,anScoiial’ai.nr,l’kan (?ne ice., of, .Ai,dier,i (lair;,) (200%) NSCA 74,201% Cariwdl 431N5431 (WL). cave In nxnI I0SCC denied 13008 IS.C.C.A. No. 442 (‘An,Iwnr)
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Further, unlike the Distributors in Dustbane, there is no evidence before us that
the Branches, once deficits arose, were unaware that they had funding obligations.
In fact they remitted contributions [irst in the form of the surcharge ol’ 14% of
employer contributions on February 7,2004, to take eflèct as of July 1,2004.
The surcharge was paid by the Branches and VON Canada from July I, 2004 to
December 31, 2005. The actuarial valuation of the Plan as of January 1,2006
revealed a wind-up deficit and a solvency deficiL Eflèctive January 1.2006,
contributions of active plan members, VON Canada and the Branches were
further increased in light of the required special payments.

F
We agree with the following statement from the dissenting judgment in
Dust bane:

C)

“The Act is remedial intended to ensure that pension benefits which are
promised are paid. The purposes of the Act do not; however, prefer
payment by one employer rather than the other.’4”

The Six Separate Branches submit that VON Canada has, at all times, exercised
total control over both the Plan and the Branches. Based on our findings of fact
above we find that VON Canada has not exercised control over the Branches to
the extent that it would be an “employer” for PBA purposes in respect of Branch
employees. We do find that it did exercise control over the Plan, both as plan
sponsor and administrator however this is not, in our view, determinative as to
which entity may be an employer under the PBA with related liability for funding
obligations under the Funding Provisions.

In its submissions, VON Canada cites the reasoning of the Nova Scotia Court of
Appeal in the Amherst decision as applicable to the present case. VON Canada
submits that the Amherst case supports the proposition that excluding
participating employers (the towns in that instance), from involvement in
administration and key decisions with respect to the pension plan (i.e.
amendments) did not affect the participating employers’ statutory funding
obligations. We agree.

The Amherst decision was decided under Nova Scotia pension legislation, which
contains dillèrent statutory provisions regarding an employer’s obligation to hind
a solvency deficit, and while not binding on this Tribunal is persuasive. The term
“Employer” under Nova Scotia pension legislation (the central issue in the
Amherst case) was defined as “the employer required to make contributions under
the pension plan”. However. Six Separate Branches argues that the definition of
“employer” under the FDA for purposes of a SEPP, as considered in Dustbane, is
broader and involves an overall assessment of who is the controlling employer in
respect of the plan, of which remuneration is only one consideration.

Dissent of K. Bush, pamgraph6O.
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In the Amherst case, the issue before the Court was whether the participatingtowns were required to make contributions under the pension plan. The Courtfound that the towns, through sigaing certain collective agreements requiringthem to contribute to the plan, had committed to make payments and were,therefore, “employers” within the meaning of the Nova Scotia legislation. TheCourt went on to find that the lack of involvement by the towns in theadministration and amendment of the pension plan did not overcome the fact thatthe towns were obliged to contribute to the plan and, therefore, were “employers”within the meaning of the legislation.15

I—While dealing with a diflèrent legislative definition of”employer” in the Amherstcase, the Superintendent and the Court still considered the involvement, or lackthereof, of the towns in the administration of the pension plan when determiningwhether they met that definition.

It should also be noted that in the Amherst case, the towns had certain expressrights to appoint representatives to the pension committee and trustees, yet failedto do so. This is very different than the case at hand where there is evidence thatat least some of the Branches did participate in the Plan’s Pension & BenefitsCommittee, all Branches had full documentation available to them on request andcould withdraw from participation in the Plan by withdrawing from the VONorganization and setting up their own plan as was the case for Carefor.

As a corollary to the second interpretation of a “controlling” employer, the SixSeparate Branches argued that as the PBA only imposes liability for solvency andwind up deficits on the single employer of a SEPP, that single employer mustcontractually allocate its statutory lbnding obligation to other entities participatingin the plan by way of the plan text or participation agreements. Six SeparateBranches argued that VON Canada did not provide for any allocation of itsstatutory funding obligations under the PBA to the Branches by means ofparticipation agreements. Instead, it amended the Plan effective January 1, 1992and January 1, 1998 to provide in Section 5.3 a formula to share its fundingobligation in respect of any unfunded liability or solvency deficiency. Thatformula, argued the Six Separate Branches, did not explicitly provide for theBranches to pay wind up deficits, but limited the Branches’ obligation to paycurrent service costs.

While such an argument may, if true, permit a Branch to claim against VONCanada under the terms of the Plan or contractually for reimbursement orpayment of ftmding deficits on wind-up, it is not an answer under the Act as towho the employer is For ftinding purposes. In this regard we do not need to relyon the Plan provisions to make a finding of funding liability in respect of thePartiaL Wind Ups as solely against the Insolvent Branches.

,Iinlwrst, par-as. 27 and 88, and at pams. 66-79.
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While the St. iviatys case can be distinguished from the present circumstances in
that in St. Mwys, the applicant was a trustee in bankruptcy disputing its employer
status under the legislation, and the court in that instance did not consider similar
facts of multiple participating employers under a single employer pension plan,
the court did recognize that the Act and Regulations

“impose an obligation on an “employer” to ensure that a pension plan is 5
adequatelyfunded, both on an ongoing basis and on a wind up ofthe plan.
This obligation exists quite apart from the particular funding requirements
set out in the pension plan itself This obligation is central to the
regulatory scheme established by the PBA. The Act requires that its
minimum funding standards be met. It does not allow for special deals
which dilute or might eliminate these minim wnfiinding requirements.

The employer’s obligations include the obligation to make special
payments attributable to the unfunded liabilities of the plan. An employer
cannot choose which of itsfunding obligations in respect ofan ongoing
pension plan it will honour. “16

For purposes of the PBA, we also find under the second argument for the
Applicant.

Third interpretation of“employer”

The third argument is that “Employer” under the Act could be interpreted to mean
“all participating employers jointly and severally”, notwithstanding their separate
legal status. This is the alternative position put forward by the Superintendent,
OPSEU and ONA. The written submission of the Superintendent limits such joint
and several liability to that of VON Canada and the Insolvent Branches for the
Partial Wind Ups based on the Plan terms. Both OPSEU and ONA agreed that
such joint and several liability was the responsibility only of VON Canada and the
participating Branch in respect of its own employees, not the other Branches.

The Superintendent argues that if the Act contemplates a non-MEPP with more
than one employer, and a partial wind up in insolvent circumstances with respect
to one of those employers, then the funding obligation on partial windup is the
obligation of the plan as a whole, and not only or necessarily the employer having
the closest connection to the circumstances that caused the partial wind up. The
rationale in the context of this argument is “spread the pain ftinding”, to permit
plan members to be able to count on the security of another participating
organization. For this counsel relies on the provisions of sections 74 of the Act
and s. 31 of the Regulations, which for convenience we repeat:

“75(1) Where a pension plan is wound up in whole or in part, the employer
shall pay into the pension ftmd,

16 Ibid., section 4, paragraph I.
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(a) an amount equal to the total of all payments that, under this
Act, the regulations and the pension plan, are due or that
have accrued and that have not been paid into the pension
Rind; and

(b) an amount equal to the amount by which,
(i) the value of the pension benefits under the pension

plan that would be guaranteed by the Guarantee
Fund under this Act and the regulations if the
Superintendent declares that the Guarantee Fund
applies to the pension plan,

F—(ii) the value of the pension benefits accrued with
respect to employment in Ontario vested under the
pension plan, and

(iii) the value of benefits accrued with respect to
employment in Ontario resulting from the
application of subsection 39 (3) (50 per cent rule)
and section 74, exceed the value of the assets of the
pension Rind allocated as prescribed for payment of
pension benefits accrued with respect to
employment in Ontario.” (emphasis ours)

Section 31 of the Regulations reads:

“31. (I) The liability to be funded under section 75 of the Act shall be
funded by annual special payments commencing at the effective
date of the wind up and made by the employer to the pension
fund.” (emphasis ours)

These provisions refer to “the employer” whether the Plan is a MEPP or SEPP.
The Superintendent argues that under the provision of the Legislation Act, 2006,17
in section 67, “Words in the singular include the plural and words in the plural
include the singular”, as support for the view that in the case of a plan with
multiple participating employers, that the Rinding obligations on wind up are of
the plan as a whole, with joint and several liability, and that the phrase ‘the
empbyer shall pay” could be interpreted as “the employers shall pay”.

We disagree with this interpretation. Had that been the case the legislature could
have chosen consistently to only use “employer” throughout the Act, when it did
not do so. In interpreting the Act, we rely on the principle noted above that, “the
words ofan Act are to be read in their entire context and in their grammatical
and ordinary sense “. it is our view that the usage of ‘the employer” in section 75
is consistent with the definition of an employer that pays remuneration to the
member affected by the Partial Wind Ups for whom a pension benefit has

Lc’gis/ationAct. 2006,S. 0. 2006. Schedule F.
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accrued, and not an employer with no such employment relationship with the
member.

As noted previously, the Superintendent points out that section 86(1) of the PBA
provides that where money is paid out of the PBGF as a result of the wind up of a
pension plan, the Superintendent has a lien and a charge on the assets of”the
employer or employers who provided the pension plan.” [emphasis addedi The
Superintendent’s argument, if accepted, would mean in this case that if a PBGF
payment is made in respect of the PWU Deficit, the Superintendent would have a Z
lien over not only VON Canada’s assets but over the assets of all of the Branches
as well. No cases were put before the Tribunal to support the Respondents’
interpretation of the Act in this regard. In fact the claim is only as against VON
Canada.

0
(N

This third interpretation requires one to ignore the statutory definition of
“employer.” The Superintendent argued that the use of the word “employers” in
this section is conclusive evidence that the intention of the Legislature was that
there could be non-MEPPs with more than one participating employer for the
purposes of the PBA. If, as the Superintendent argues, this provision should be
interpreted such that funding on a partial wind up need “not be done by the
employer having the closest connection to the partial wind up”, then we would not
be able to “cherry-pick” among which participating employers would have
liability, which is the position put forth by the Superintendent and Respondents
ONA and OPSEU. We think that reading the PBA so as to give the
Superintendent the ability to “cheny pick” among participating employers under
a SEPP as to which is responsible for (landing the Plan on a partial wind up is an
unreasonable and unsupportable interpretation of the legislation. If the
legislature had wanted to attach liability to all of the participating employers in a
pension plan, whether or not they had any connection to the affected plan
members under a wind up, it could have done so explicitly, but did not

As previously noted, this Tribunal has already decided that it lacked sufficient
evidence bellare it to make a detennination as to whether or not the Plan was a
MEPP and whether or not the PBGF applies to the Plan. If it is a MEPP, we are
of the view that it would be unreasonable to conclude that the Legislature
intended there to be more than one employer fur some purposes (e.g. PBGF
payments), but not for other purposes (e.g. funding) in respect of the same
members and events without expressly saying so. If that was the intention, as
noted above, we would find both VON Canada and all of the participating
Branches would bear joint-and several liability without preference for payment by
one over the other.

We do not, however, agree with the Superintendent that s. 860) of the PBiI
would give the Superintendent a lien over the assets of all participating employers
where a payment has been made out of the PBGF. Since the section applies to
both partial and full wind ups, the reference to “the employer or employers”,
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when read together with the statutory definition of”employer”, must be read tomean that the lien applies only to the employer or employer who paidremuneration to the members aflècted by the full or partial wind up. As notedabove, given the very different fact situation and issues before the court in St.Marys and this case, we do not find St. A’Iwys to stand for the proposition ofjointand several liability: the court in that case simply did not have a similar factsituation nor did it address its mind to the issue ofjoint and several liabiLity underaSEPP.

Lastly we turn our attention to the current Plan provisions stated above, which byagreement of all the parties were not explicit with respect to funding obligationson plan wind up. We note however that the ftinding provisions in Section 5.3 ofthe 2002 Plan document make all such contributions “Subject to the requirementsof the Pension Benefits Act and the Income Tax Act”.

The Plan documents do not prevail over the Act in respect of the FundingProvisions, as parties cannot contract out of their legal obligations under publicpolicy statures. As a result, even if VON Canada and the Branches had aD agreedthat the Branches would not have to find deficits associated with their ownemployees, that agreement in our view would have no legal effect on the statutoryrequirement under the Act. We adopt the approach of the Ontario Court ofAppeal in the Gencorp case referenced in Monsanto as noted above which statedthat pension standards legislation seeks to strike a delicate balance between theinterests of employers and employees”. To provide that balance, employersshould not be subject to a “tonteen” approach which leaves the last employer in aSEPP standing holding the bag for all finding obligations.

Finally, we reject the Superintendent’s suggestion that VON Canada as drafter ofthe Plan documents should be liable as a participating employer for the wind updeficits of the Insolvent Branches by application of the doctrine of contraprojérentum. VON Canada is not seeking to solely rely on the Plan provisions torestrict any potential liability for solvency deficits or unfinded liabilities underthe Partial Wind Ups.

We have concluded that this is not a case where we ought to apply the doctrine ofcontra proferentum. As noted by the court in Mihier, supra. we only ought tohave resort to contra proferentum if all other rules of construction first fail toascertain the meaning of the document. In this case, the Plan provisions are notdeterminative as to who will fund the wind up deficits: the Act provides acomplete answer.

8 A!on.cantoat pam 14.
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6. Decision and Order

For all of these reasons, the Tribunal finds that VON Canada is not an “employer”
under the Act for the ptwpose of funding obligations related to Branch employees.
We thereibre order that:

a) VON Canada is not responsible for finding any statutory funding
obligptions under the Act with respect to the Partial Wind Ups of the
Insolvent Branches; and

b) The Superintendent shall proceed with the review of the filed Partial Wind
Up Reports relating to the Insolvent Branches as quickly as possible.

c) The Superintendent is directed to make a finding as to the application of
the PBGF to the Partial Wind Ups and the related pension benefits of the
Affected Employees.

We have not been asked to make an order as to costs in the matter. However, we remain
seized of this matter in respect of any written submissions nude thr costs within 30 days
of the date of this decision.

Dated at the City of Toronto this 3rd day of July, 2009.

“Florence HoUen”
Florence A. Holden
Vice Chair of the Tribunal and Chair of the Panel

“Paul W. Litner”
Paul W. Litner
Member of the Tribunal and of the Panel

“David A. Short”
David A. Short
Member of the Tribunal and
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Creditors & debtors lint’ -- Legislation -- Debtors’ relief-- Companies’ Creditors Arrangement Act

-- Appealfrom endorsement reported at [2005J 0.1 No. 729 and reasonsforjudgment reported at

[20051 0.1 No. 730 allowed.

Civil procedure -- Courts -- Jurisdiction -- Appealfrom endorsement reported at /20051 0.1 No.

729 and reasonsforjudgment reported at [2005] 0.1 No. 730 allowed.

Civil procedure -- Courts-- Superior courts-- Inherent jurisdiction-- Appealfrom endorsement

reported at [2005] 0.1 No. 729 and reasonsforjudgment reported at [2005] 0.1 No. 730 allowed.

Corporations cmcl associations law -- Corporations -- Directors -- Appointment or election --

Appealfrom endorsement reported at [20051 0.1 No. 729 and reasonsforjudgment reported at

[2005,l 0.1 No. 730 allowed.

Corporations and associations law -- Corporations -- Directors -- Duties -- Business judgment rule

-- Appealfrom endorsement reported at [2005J 0.1 No. 729 and reasonsforjudgment reported at

[2005] 0.1 No. 730 allowed

Corporations and associations law -- Corporations -- Directors -- Duties -- Fiduciary duties --

Appealfrom endorsement reported at [2005] 0.1 No. 729 and reasonsforjudgment reported at

[2005] 0.1 No. 730 allowed

Insolvency law -- Proposals -- Court approval -- Appenlfrom endorsement reported at [2005] 0.1

No. 729 and reasonsforjudgment reported at [2005] 0.1 No. 730 allowed.

Administrative law -- Naturaljustice -- Reasonable apprehension ofbias --Appealfrom

endorsement reported at [2005] 0.1 No. 729 and reasonsfor judgment reported at [2005] 0.1 No.

730 allowed

Application by two former directors of Stelco for leave to appeal and appeal From the order of their

removal from the board of directors. Stelco was engaged in an extensive economic restructuring

while under statutory insolvency protection that involved court-appointed capital raising via a

competitive bid process. The appellants were involved with two companies that purchased

approximately 20 per cent of Stelcos publicly traded shares during the protection period and were

subsequently appointed to its board of directors to 1511 vacancies caused by resignations. As part of

the appointment process, the appellants were informed of their fiduciary duties and agreed that their

companies would have no further involvement in the competitive bid process. Stelco’s employees

sought the appellants’ removal from the board on the basis that the participation of two major

shareholder representatives would tilt the evaluation of the bids in favour of maximizing

shareholder value at the expense of bids more favourable to the interests of the employees. The

motions judge held that the involvement of the appellants on the board raised an unnecessary risk

that their future conduct potentially jeopardized the integrity and neutrality of the capital raising
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process, and declared the appointments to be of no force and effect. The judge cited the inherentjurisdiction of the court as the basis for the order. The appellants submitted that the judge had nojurisdiction to make a removal order, and in the alternative, he erred in applying a reasonable biastest to the removal of directors. The appellants further submitted that the judge erred by interferingwith the board’s exercise of business judgment, and that the facts did not justify the removal order.

HELD: Application for leave and appeal allowed. The judge misconstrued his authority, and madean order that he was not empowered to make. The court had no statutory or inherent authority tointerfere with the composition of the board of directors. The judge erred in declining to give effectto the business judgment rule, and was not entitled to usurp the role of the directors andmanagement in conducting the company’s restructuring efforts. The record did not support a findingthat there was sufficient risk of misconduct to warrant a conclusion of oppression, nor was the levelof such risk assessed. There was no statutory principle that envisaged screening the neutrality of theappellants in advance of their appointment to the board of Stelco. Legal remedies were available tothe employees of Stelco in the event that the appellants engaged in conduct that breached their legalobligations to the corporation. The applicability of such remedies was dependent on actualmisconduct rather than mere speculation. Therefore, an apprehension of bias approach was notappropriate in the corporate law context.

Statutes, Regulations and Rules Cited:

Canada Business Corporations Act ss. 1, 102, 106(3), 109(1), 111, 122(1 )(a), 122(1 )(b), 145,145(2)(b), 241, 241(3)(e)

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 As Amended, ss. II, 11(1), 11(3),11(4), 11(6), 20

Appeal From:

Application for Leave to Appeal, and if leave be granted, an appeal from the order of Farley J. datedFebruary 25, 2005 removing the applicants as directors of Stelco Inc., reported at: [2005j O.J. No.729.

Counsel:

Jeffrey S. Leon and Richard B. Swan, for the appellants, Michael Wooflcombe and Roland Keiper

Kenneth T. Rosenberg and Robert A. Centa, for the respondent United Steelworkers of America

Murray Gold and Andrew J. Hatnay, for the respondent Retired Salaried Beneficiaries of Stelco
Inc., Cl-IT Steel Company Inc., Stelpipe Ltd., Steiwire Ltd. and \Velland Pipe Ltd.

Michael C.P. McCreary and Carrie L. Clynick, for USWA Locals 5328 and 8782
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John R. Varley, for the Active Salaried Employee Representative

Michael Barrack, for Stelco Inc.

Peter Griffin, for the Board of Directors of Stelco Inc.

K. Mahar, for the Monitor

David R. Byers, for CIT Business Credit, Agent for the DIP Lender

The judgment of the Court was delivered by

WA. BLAIR J.A.:-

PART I - INTRODUCTION

I Stelco Inc. and four of its wholly owned subsidiaries obtained protection from their creditors
under the Companies Creditors Arrangement Act’ on January 29, 2004. Since that time, the Stelco
Group has been engaged in a high profile, and sometimes controversial, process of economic
restructuring. Since October 2004, the restructuring has revolved around a court-approved capital
raising process which, by February 2005, had generated a number of competitive bids for the Stelco
Group.

2 Farley J., an experienced judge of the Superior Court Commercial List in Toronto, has been
supervising the CCAA process from the outset.

3 The appellants, Michael Woollcombe and Roland Keiper, are associated with two companies -

Clearwater Capital Management Inc., and Equilibrium Capital Management Inc. - which,
respectively, hold approximately 20% of the outstanding publicly traded common shares of Stelco.
Most of these shares have been acquired while the CCAA process has been ongoing, and Messrs.
Woollcombe and Keiper have made it clear publicly that they believe there is good shareholder
value in Stelco in spite of the restructuring. The reason they are able to take this position is that
there has been a solid turn around in worldwide steel markets, as a result of which Stelco, although
remaining in insolvency protection, is earning annual operating profits.

4 The Stelco board of directors (‘the Board) has been depleted as a result of resignations, and in
January of this year Messrs. Woollcombe and Keiper expressed an interest in being appointed to the
Board. They were supported in this request by other shareholders who, together with Clearwater
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and Equilibrium, represent about 40% of the Stelco common shareholders. On February 18, 2005,the Board appointed the appellants directors. In announcing the appointments publicly. Stelco saidin a press release:

After careful consideration, and given potential recoveries at the end of thecompany’s restructuring process, the Board responded favourably to the requestsby making the appointments announced today.

Richard Drouin, Chairman of Stelco’s Board of Directors, said: “I’m pleased towelcome Roland Keiper and Michael Woollcombe to the Board. Their
experience and their perspective will assist the Board as it strives to serve thebest interests of all our stakeholders. We look forward to their positive
contribution.”

5 On the same day, the Board began its consideration of the various competing bids that had beenreceived through the capital raising process.

6 The appointments of the appellants to the Board incensed the employee stakeholders of Stelco(“the Employees”), represented by the respondent Retired Salaried Beneficiaries of Stelco and therespondent United Steelworkers of America (“USWA”). Outstanding pension liabilities to currentand retired employees are said to be Stelco’s largest long-term liability - exceeding several billiondollars. The Employees perceive they do not have the same, or very much, economic leverage inwhat has sometimes been referred to as ‘the bare knuckled arena’ of the restructuring process. At thesame time, they are amongst the most financially vulnerable stakeholders in the piece. They see theappointments of Messrs. Woolicombe and Keiper to the Board as a threat to their well being in therestructuring process, because the appointments provide the appellants, and the shareholders theyrepresent, with direct access to sensitive information relating to the competing bids to which otherstakeholders (including themselves) are not privy.

7 The Employees fear that the participation of the two major shareholder representatives will tiltthe bid process in favour of maximizing shareholder value at the expense of bids that might be morefavourable to the interests of the Employees. They sought and obtained an order from Farley J.removing Messrs. Woolleombe and Keiper from their short-lived position of directors, essentiallyon the basis of that apprehension.

8 The Employees argue that there is a reasonable apprehension the appellants would not be ableto act in the best interests of the corporation - as opposed to their own best interests as shareholders
- in considering the bids. They say this is so because of prior public statements by the appellantsabout enhancing shareholder value in Stelco, because of the appellants’ linkage to such a largeshareholder group, because of their earlier failed bid in the restructuring, and because of theiropposition to a capital proposal made in the proceeding by Deutsche Bank (known as “the StalkingHorse Bid”). They submit further that the appointments have poisoned the atmosphere of the
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restructuring process, and that the Board made the appointments under threat of facing a potential
shareholders’ meeting where the members of the Board would be replaced en masse.

9 On the other hand, Messrs. Woolicombe and Keiper seek to set aside the order of Farley J. on
the grounds that (a) he did not have the jurisdiction to make the order under the provisions of the
CCAA. (b) even if he did have jurisdiction, the reasonable apprehension of bias test applied by the
motion judge has no application to the removal of directors, (c) the motion judge erred in interfering
with the exercise by the Board of its businessjudgment in filling the vacancies on the Board, and
(d) the facts do not meet any test that would justify the removal of directors by a court in any event.

10 For the reasons that follow, I would grant leave to appeal, allow the appeal, and order the
reinstatement of the applicants to the Board.

PART II - ADDITIONAL FACTS

11 Before the initial CCAA order on January 29, 2004, the shareholders of Stelco had last met at
their annual general meeting on April 29, 2003. At that meeting they elected eleven directors to the
Board. By the date of the initial order, three of those directors had resigned, and on November 30,
2004, a fourth did as well, leaving the company with only seven directors.

12 Stelco’s articles provide for the Board to be made up of a minimum often and a maximum of
twenty directors. Consequently, after the last resignation, the company’s corporate governance
committee began to take steps to search for new directors. They had not succeeded in finding any
prior to the approach by the appellants in January 2005.

13 Messrs. Woollcombe and Keiper had been accumulating shares in Stelco and had been
participating in the CCAA proceedings for some time before their request to be appointed to the
Board, through their companies, Clearwater and Equilibrium. Clearwater and Equilibrium are
privately held, Ontario-based, investment management firms. Mr. Keiper is the president of
Equilibrium and associated with Clearwater. Mr. Woollcombe is a consultant to Cleanvater. The
motion judge found that they “come as a package.”

14 In October 2004. Stelco sought court approval of its proposed method of raising capital. On
October 19, 2004, Farley J. issued what has been referred to as the Initial Capital Process Order.
This order set out a process by which Stelco, under the direction of the Board, would solicit bids,
discuss the bids with stakeholders, evaluate the bids, and report on the bids to the court.

15 On November 9, 2004, Cleanvater and Equilibrium announced they had formed an investor
group and had made a capital proposal to Stelco. The proposal involved the raising ofS 125 million
through a rights offering. Mr. Keiper stated at the time that he believed “the value of Stelco’s equity
would have the opportunity to increase substantially if Stelco emerged from CCAA while
minimizing dilution of its shareholders.” The Clearwater proposal was not accepted.
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16 A few days later, on November 14, 2004, Stelco approved the Stalking Horse Bid. Clearwaterand Equilibrium opposed the Deutsche Bank proposal. Mr. Keiper criticized it for not providingsufficient value to existing shareholders. However, on November 29, 2004, Farley J. approved theStalking Horse Bid and amended the Initial Capital Process Order accordingly. The order set out thevarious channels of communication between Stelco, the monitor, potential bidders and thestakeholders. It provided that members of the Board were to see the details of the different bidsbefore the Board selected one or more of the offers.

17 Subsequently, over a period of two and a half months, the shareholding position of Cleanvaterand Equilibrium increased from approximately 5% as at November 19, to 14.9% as at January 25,2005, and finally to approximately 20% on a fully diluted basis as at January 31, 2005. On January25, Clearwater and Equilibrium announced that they had reached an understanding jointly to pursueefforts to maximize shareholder value at Stelco. A press release stated:

Such efforts will include seeking to ensure that the interests of Stelco’s equityholders are appropriately protected by its board of directors and, ultimately, thatStelco’s equity holders have an appropriate say, by vote or otherwise, indetermining the future course of Stelco.

18 On February 1, 2005, Messrs. Keiper and Woolicombe and others representatives ofClearwater and Equilibrium, met with Mr. Drouin and other Board members to discuss their viewsof Stelco and a fair outcome for all stakeholders in the proceedings. Mr. Keiper made a detailedpresentation, as Mr. Drouin testified, “encouraging the Board to examine how Stelco might improveits value through enhanced disclosure and other steps.” Mr. Keiper expressed confidence that “therewas value to the equity of Stelco,” and added that he had backed this view up by investing millionsof dollars of his own money in Stelco shares. At that meeting, Clearwater and Equilibriumrequested that Messrs. Woollcombe and Keiper be added to the Board and to Stelco’s restructuringcommittee. In this respect, they were supported by other shareholders holding about another 20% ofthe company’s common shares.

19 At paragraphs 17 and 18 of his affidavit, Mr. Drouin, summarized his appraisal of thesituation:

17. It was my assessment that each of Mr. Keiper and Mr. Woollcombe had personalqualities which would allow them to make a significant contribution to the Boardin terms of their backgrounds and their knowledge of the steel industry generallyand Stelco in particular. In addition I was aware that their appointment to theBoard was supported by approximateLy 40% of the shareholders. In the event thatthese shareholders successfully requisitioned a shareholders meeting they wore in
a position to determine the composition of the entire Board.

18. 1 considered it essential that there be continuity of the Board through the CCAA
process. I formed the view that the combination of existing Board members and
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these additional members would provide Stelco with the most appropriate board

composition in the circumstances. The other members of the Board also shared

my views.

20 In order to ensure that the appellants understood their duties as potential Board members and,

particularly that ‘they would no longer be able to consider only the interests of shareholders alone

but would have fiduciary responsibilities as a Board member to the corporation as a whole,” Mr.

Drouin and others held several further meetings with Mr. Woollcombe and Mr. Keiper. These

discussions “included areas of independence, standards, fiduciary duties, the role of the Board

Restructuring Committee and confidentiality matters.” Mr. Woollcombe and Mr. Keiper gave their

assurances that they hilly understood the nature and extent of their prospective duties, and would

abide by them. In addition, they agreed and confirmed that:

a) Mr. Woolicombe would no longer be an advisor to Clearwater and

Equilibrium with respect to Stelco;

b) Clearwater and Equilibrium would no longer be represented by counsel in

the CCAA proceedings; and
c) Cleanvater and Equilibrium then had no involvement in, and would have

no future involvement, in any bid for Stelco.

21 On the basis of the foregoing - and satisfied “that Messrs. Keiper and Woollcombe would

make a positive contribution to the various issues before the Board both in [the] restructuring and

the ongoing operation of the business - the Board made the appointments on February 18, 2005.

22 Seven days later, the motion judge found it “appropriate, just. necessary and reasonable to

declare” those appointments “to be of no force and effect” and to remove Messrs. Woollcombe and

Keiper from the Board. He did so not on the basis of any actual conduct on the part of the appellants

as directors of Stelco but because there was some risk of anticipated conduct in the future. The gist

of the motion judge’s rationale is found in the following passage from his reasons (at para. 23):

In these particular circumstances and aside from the Board feeling coerced into

the appointments for the sake of continuing stability, I am not of the view that it

would be appropriate to wait and see if there was any explicit action on behalf of

K and W while conducting themselves as Board members which would

demonstrate that they had not lived up to their obligations to be “neutral.” They

may well conduct themselves beyond reproach. But if they did not, the fallout

would be very detrimental to Stelco and its ability to successfully emerge. What

would happen to the bids in such a dogfight? I fear that it would be trying to put

Humpty Dumpty back together again. The same situation would prevail even if K

and W conducted themselves beyond reproach but with the Board continuing to

be concerned that they not do anything seemingly offensive to the bloc. The risk

to the process and to Stelco in its emergence is simply too great to risk the wait
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and see approach.

PART l[l - LEAVE TO APPEAL

23 Because of the “realtime1’ dynamic of this restructuring project, Laskin J.A. granted an orderon Match 4,2005, expediting the appellants’ motion for leave to appeal, directing that it be heardorally and, if leave be granted, directing that the appeal be heard at the same time. The leave motionand the appeal were argued together, by order of the panel, on March 18,2005.

24 This court has said that it will only sparingly grant leave to appeal in the context of a CCAAproceeding and will only do so where there are ‘serious and arguable grounds that are of real andsignificant interest to the parties’: Country Style Food Services Inc. (Re), (2002) 158 O.A.C. 30;[2002] O.J. No. 1377 (C.A.), at para. 15. This criterion is determined in accordance with afour-pronged test, namely,

a) whether the point on appeal is of significance to the practice;
b) whether the point is of significance to the action;
c) whether the appeal is prima facie meritorious or frivolous;
d) whether the appeal wilL unduly hinder the progress of the action.

25 Counsel agree that (d) above is not relevant to this proceeding, given the expedited nature ofthe hearing. In my view, the tests set out in (a) - (c) are met in the circumstances, and as such, leaveshould be granted. The issue of the court’s jurisdiction to intervene in corporate governance issuesduring a CCAA restructuring, and the scope of its discretion in doing so, are questions of
considerable importance to the practice and on which there is little appellate jurisprudence. WhileMessrs. Woollcombe and Keiper are pursuing their remedies in their own right, and the companyand its directors did not take an active role in the proceedings in this court, the Board and thecompany did stand by their decision to appoint the new directors at the hearing before the motion
judge and in this court, and the question of who is to be involved in the Board’s decision makingprocess continues to be of importance to the CCAA proceedings. From the reasons that follow itwill be evident that in my view the appeal has merit.

26 Leave to appeal is therefore granted.

PART IV - THE APPEAL

The Positions of the Parties

27 The appellants submit that,

a) in exercising its discretion under the CCAA, the court is not exercising its
“inherent jurisdiction” as a superior court;

b) there is no jurisdiction under the CCAA to remove duly elected or
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appointed directors, notwithstanding the broad discretion provided by s. II

of that Act; and that,
c) even if there is jurisdiction, the motion judge erred:

(i) by relying upon the administrative law test for reasonable
apprehension of bias in determining that the directors should be
removed;

(ii) by rejecting the application of the business judgment” rule to the

unanimous decision of the Board to appoint two new directors; and,

(iii) by concluding that Clearwater and Equilibrium, the shareholders

with whom the appellants are associated, were focussed solely on a
short-term investment horizon, without any evidence to that effect,
and therefore concluding that there was a tangible risk that the

appellants would not be neutral and act in the best interests of Stelco

and all stakeholders in carrying out their duties as directors.

28 The respondents’ arguments are rooted in fairness and process. They say, first, that the

appointment of the appellants as directors has poisoned the atmosphere of the CCAA proceedings

and, secondly, that it threatens to undermine the even-handedness and integrity of the capital raising

process, thus jeopardizing the ability of the court at the end of the day to approve any compromise

or arrangement emerging from that process. The respondents contend that Parley J. had jurisdiction

to ensure the integrity of the CCAA process, including the capital raising process Stelco had asked

him to approve, and that this court should not interfere with his decision that it was necessary to

remove Messrs. Woollcombe and Keiper from the Board in order to ensure the integrity of that

process. A judge exercising a supervisory function during a CCAA proceeding is owed considerable

deference: Algoma Steel Inc. (2001), 25 C.B.R. (4th) 194, at para. 8.

29 The crux of the respondents’ concern is well-articulated in the following excerpt from

paragraph 72 of the factum of the Retired Salaried Beneficiaries:

The appointments of Keiper and Woolleombe violated every tenet of fairness in

the restructuring process that is supposed to lead to a plan of arrangement. One

stakeholder group - particular investment funds that have acquired Stelco shares
during the CCAA itself- have been provided with privileged access to the capital

raising process, and voting seats on the Corporation’s Board of Directors and
Restructuring Committee. No other stakeholder has been treated in remotely the

same way. To the contrary, the salaried retirees have been completely excluded

from the capital raising process and have no say whatsoever in the Corporation’s

decision-making process.

30 The respondents submit that fairness, and the perception of fairness, underpin the CCAA
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process, and depend upon effective judicial supervision: see Olympia & York Development Ltd. v.Royal Trust(1993), 12 OR. (3d) 500 (Gen. Div.); Re Ivaco inc., (2004), 3 C.B.R. (5th) 33, at pam.15-16. The motion judge reasonably decided to remove the appellants as directors in thecircumstances, they say, and this court should not interfere.

Jurisdiction

31 The motion judge concluded that he had the power to rescind the appointments of the twodirectors on the basis of his “inherent jurisdiction” and “the discretion given to the court pursuant tothe CCAA.” He was not asked to, nor did he attempt to rest his jurisdiction on other statutorypowers imported into the CCAA.

32 The CCAA is remedial legislation and is to be given a liberal interpretation to facilitate itsobjectives: Babcock & Wilcox Canada Ltd. (Re), [2000] O.J. No. 786 (Sup. Ct.) at para. II. Seealso, Re Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311 (B.C.C.A.) at p. 320; Re LehndorffGeneral Partners Ltd. (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div.). Courts have adopted thisapproach in the past to rely on inherent jurisdiction, or alternatively on the broad jurisdiction unders. 11 of the CCAA, as the source ofjudicial power in a CCAA proceeding to “fill in the gaps” or to‘put flesh on the bones” of that Act: see Re Dylex Ltd. (1995), 31 C.B.R. (3d) 106 (Ont. Gen Div.[Commercial List]), Royal Oak Mines Inc. (Re) (1999), 7 C.B.R. (4th) 293 (Ont. Gen Div.[Commercial List]); and Westar Mining Ltd. (Re) (1992), 70 B.C.L.R. (2d) 6 (B.C.S.C.).

33 It is not necessary, for purposes of this appeal, to determine whether inherent jurisdiction isexcluded for all supervisory purposes under the CCAA, by reason of the existence of the statutorydiscretionary regime provided in that Act. In my opinion, however, the better view is that incarrying out his or her supervisory functions under the legislation, the judge is not exercisinginherent jurisdiction but rather the statutory discretion provided by s. II of the CCAA andsupplemented by other statutory powers that maybe imported into the exercise of the s. IIdiscretion from other statutes through s. 20 of the CCAA.

Inherent Jurisdiction

34 Inherent jurisdiction is a power derived “from the very nature of the court as a superior courtof law,” permitting the court “to maintain its authority and to prevent its process being obstructedand abused.” It embodies the authority of the judiciary to control its own process and the lawyersand other officials connected with the court and its process, in order “to uphold, to proEect and tofulfill thejudicial function of administering justice according to law in a regular, orderly and
effective manner.” See l.H. Jacob, “The Inherent Jurisdiction of the Court” (1970), 23 Current LegalProblems 27-28. In Halsbury’s Laws of England, 4th ed. (London: Lexis-Nexis UK, 1973-) vol. 37,at para. 14, the concept is described as follows:

In sum, it may be said that the inherentjurisdiction of the court is a virile and
viable doctrine, and has been defined as being the reserve or fund of powers, a
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residual source of powers, which the court may draw upon as necessary

whenever it is just or equitable to do so, in particularly to ensure the observation

of the due process of law, to prevent improper vexation or oppression, to do

justice between the parties and to secure a lair trial between them.

35 In spite of the expansive nature of this power, inherent jurisdiction does not operate where

Parliament or the Legislature has acted. As Farley J. noted in Royal Oak Mines, supra, inherent

jurisdiction is “not limitless; if the legislative body has not left a functional gap or vacuum, then

inherent jurisdiction should not be brought into play” (para. 4). See also, Baxter Student Housing

Ltd. v. College Housing Cooperative Ltd., [197612 S.C.R. 475 (S.C.C.) at 480; Richtree Inc. (Re),

[2005] O.J. No. 251 (Sup. Ct.).

36 In the CCAA context, Parliament has provided a statutory framework to extend protection to a

company while it holds its creditors at bay and attempts to negotiate a compromised plan of

arrangement that will enable it to emerge and continue as a viable economic entity, thus benefiting

society and the company in the long run, along with the company’s creditors, shareholders,

employees and other stakeholders. The s. 11 discretion is the engine that drives this broad and

flexible statutory scheme, and that for the most part supplants the need to resort to inherent

jurisdiction. In that regard, I agree with the comment of Newbury LA. in Clear Creek Contracting

Ltd. v. Skeena Cellulose Inc., [2003] B.C.J. No. 1335 (B.C.C.A.), (2003)43 C.B.R. (4th) 187 at

para. 46, that:

the court is not exercising a power that arises from its nature as a superior
court of law, but is exercising the discretion given to it by the CCAA. ... This is
the discretion, given by s. II, to stay proceedings against the debtor corporation
and the discretion, given by s. 6, to approve a plan which appears to be
reasonable and fair, to be in accord with the requirements and objects of the
statute, and to make possible the continuation of the corporation as a viable
entity. It is these considerations the courts have been concerned with in the cases
discussed above,2 rather than the integrity of their own process.

37 As Jacob observes, in his article “The Inherent Jurisdiction of the Court,” supra, at p. 25:

The inherent jurisdiction of the court is a concept which must be distinguished
from the exercise ofjudicial discretion. These two concepts resemble each other,
particularly in their operation, and they often appear to overlap, and are therefore
sometimes confused the one with the other. There is nevertheless a vital juridical
distinction between jurisdiction and discretion, which must always be observed.

38 I do not mean to suggest that inherent jurisdiction can never apply in a CCAA context. The

court retains the ability to control its own process, should the need arise. There is a distinction,

however - difficult as it may be to draw - between the court’s process with respect to the

restructuring, on the one hand, and the course of action involving the negotiations and corporate
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actions accompanying them, which are the company’s process, on the other hand. The court simplysupervises the latter process through its ability to stay, restrain or prohibit proceedings against the
company during the plan negotiation period ‘on such terms as it may impose.”3 Hence the better
view is that ajudge is generally exercising the court’s statutory discretion under s. II of the Act
when supervising a CCAA proceeding. The order in this case could not be founded on inherentjurisdiction because it is designed to supervise the company’s process, not the court’s process.

The Section 11 Discretion

39 This appeal involves the scope of a supervisory judge’s discretion under s. II of the CCAA, inthe context of corporate governance decisions made during the course of the plan negotiating andapproval process and, in particular, whether that discretion extends to the removal of directors inthat environment. In my view, the s. II discretion - in spite of its considerable breadth and
flexibility - does not permit the exercise of such a power in and of itself. There may be situations
where a judge in a CCAA proceeding would be justified in ordering the removaL of directors
pursuant to the oppression remedy provisions found ins. 241 of the CBCA, and imported into theexercise of the s. 11 discretion through s. 20 of the CCAA. However, this was not argued in thepresent case, and the facts before the court would not justify the removal of Messrs. Woolicombe
and Keiper on oppression remedy grounds.

40 The pertinent portions of s. 11 of the CCAA provide as follows:

Powcrs of court 11(1) Notwithstanding anything in the Bankruptcy and Insolvency
Act or the Winding-up Act, where an application is made under this
Act in respect ofa company, the court, on the application of any per
son interested in the matter, may, subject to this Act, on notice to any
other person or without notice as it may see fit, make an order under
this section.

Initial application court orders (3) A court may, on an initial application in respect ofa company.
make an order on such terms as it may impose, effective for such peri
od as the court deems necessary not exceeding thirty days.

(a) staying, until otherwise ordered by the court, all proceedings
taken or that might be taken in respect of the company under
an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further
proceedings in any action, suit or proceeding against the
company; and

(c) prohibiting, until otherwise ordered by the court, the
commencement of or proceeding with any other action, suit or
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proceeding against the company.

Other than initial application (4) A court may, on an application in respect of a company other than
court orders an initial application, make an order on such terms as it may impose.

(a) staying, until otherwise ordered by the court, for such period
as the court deems necessary, all proceedings taken or that
might be taken in respect of the company under an Act
referred to in subsection (I);

(b) restraining, until otherwise ordered by the court, further
proceedings in any action, suit or proceeding against the
company; and

(c) prohibiting, until otherwise ordered by the court, the
commencement of or proceeding with any other action, suit or
proceeding against the company.

Burden of proof on application (6) The court shall not make an order under subsection (3) or (4) un
less

(a) the applicant satisfies the court that circumstances exist that
make such an order appropriate; and

(b) in the case of an order under subsection (4), the applicant also
satisfied the court that the applicant has acted, and is acting, in
good faith and with due diligence.

$1 The rule of statutory interpretation that has now been accepted by the Supreme Court of
Canada, in such cases as R. v. Sharpe, [2001] I S.C.R. 45, at pam. 33, and Rizzo & Rizzo Shoes
Ltd. (Re), [1998] 1 S.C.R. 27, at para. 21 is articulated in E.A. Driedger, The Construction of
Statutes, 2nd ed. (Toronto: Butterworths, 1983) as follows:

Today, there is only one principle or approach, namely, the words of an Act are
to be read in their entire context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Act, and the intention
of Parliament.

See also Ruth Sullivan, Sullivan and Driedger on the Construction of Statutes, 4th ed. (Toronto:
Butterworths. 2002) at page 262.
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42 The interpretation of s. II advanced above is true to these principles. It is consistent with the
purpose and scheme of the CCAA, as articulated in pam. 38 above, and with the fact that corporate
governance matters are dealt with in other statutes. In addition, it honours the historical reluctance
of courts to intervene in such matters, or to second-guess the business decisions made by directors
and officers in the course of managing the business and affairs of the corporation.

43 Mr. Leon and Mr. Swan argue that matters relating to the removal of directors do not fall
within the court’s discretion unders. II because they fall outside of the parameters of the court’s
role in the restructuring process, in contrast to the company’s role in the restructuring process. The
court’s role is defined by the “on such terms as may be imposed” jurisdiction under subparagraphs
II (3)(a)-(c) and 11 (4)(a)-(c) of the CCAA to stay, or restrain, or prohibit proceedings against the
company during the “breathing space” period for negotiations and a plan. I agree.

44 What the court does under s. II is to establish the boundaries of the playing field and act as a
referee in the process. The company’s role in the restructuring, and that of its stakeholders, is to
work out a plan or compromise that a sufficient percentage of creditors will accept and the court
will approve and sanction. The corporate activities that take place in the course of the workout are
governed by the legislation and legal principles that normally apply to such activities. In the course
of acting as referee, the court has great leeway, as Farley J. observed in Lehndorff, supra, at para. 5,
“to make order[sJ so as to effectively maintain the status quo in respect ofan insolvent company
while it attempts to gain the approval of its creditors for the proposed compromise or arrangement
which will be to the benefit of both the company and its creditors.” But the s. II discretion is not
open-ended and unfettered. Its exercise must be guided by the scheme and object of the Act and by
the legal principles that govern corporate law issues. Moreover, the court is not entitled to usurp the
role of the directors and management in conducting what are in substance the company’s
restructuring efforts.

45 With these principles in mind, I turn to an analysis of the various factors underlying the
interpretation of the s. 11 discretion.

46 1 start with the proposition that at common law directors could not be removed from office
during the term for which they were elected or appointed: London Finance Corporation Limited v.
Banking Service Corporation Limited (1923), 23 O.W.N. 138 (Ont. S.C.); Stephenson v. yokes
(1896), 27 O.R. 69! (Ont. K.C.). The authority to remove must therefore be found in statute law.

47 In Canada, the CBCA and its provincial equivalents govern the election, appointment and
removal of directors, as well as providing for their duties and responsibilities. Shareholders elect
directors, but the directors may fill vacancies that occur on the board of directors pending a further
shareholders meeting: CBCA, ss. 106(3) and 111. The specific power to remove directors is vested
in the shareholders by s. 1090) of the CBCA. However, s.241 empowers the court - where it finds
that oppression as therein defined exists - to “make any interim or final order it thinks fit,” including
(s. 241(3)(e)) “an order appointing directors in place ofor in addition to all or any of the directors
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then in office.’ This power has been utilized to remove directors, but in very rare cases, and only in

circumstances where there has been actual conduct rising to the level of misconduct required to

trigger oppression remedy relief: see, for example, Catalyst Fund General Partner line. v. Hollinger

Inc., [20041 O.J. No. 4722.

48 There is therefore a statutory scheme under the CBCA (and similar provincial corporate

legislation) providing for the election, appointment, and removal of directors. Where another

applicable statute confers jurisdiction with respect to a matter, a broad and undefined discretion

provided in one statute cannot be used to supplant or override the other applicable statute. There is

no legislative “gap’ to fill. See Baxter Student Housing Ltd. v. College Housing Cooperative Ltd.,

supra, at p. 480; Royal Oak Mines Inc. (Re), supra; and Richtree Inc. (Re), supra.

49 At paragraph 7 of his reasons, the motion judge said:

The board is charged with the standard duty of “manage[ingj, [sicJ or supervising

the management, of the business and affairs of the corporation”: s. 102(1) CBCA.

Ordinarily the Court will not interfere with the composition of the board of

directors. However, ff there is good and sufficient valid reason to do so, then the

Court must not hesitate to do so to correct a problem. The directors should not

be required to constantly look over their shoulders for this would be the sure

recipe for board paralysis which would be so detrimental to a restructuring

process; thus interested parties should only initiate a motion where it is
reasonably obvious that there is a problem, actual or poised to become actual.

[emphasis added]

50 Respectfully, I see no authority in s. II of the CCAA for the court to interfere with the

composition of a board of directors on such a basis.

51 Court removal of directors is an exceptional remedy, and one that is rarely exercised in

corporate law, This reluctance is rooted in the historical unwillingness of courts to interfere with the

internal management of corporate affairs and in the court’s well-established deference to decisions

made by directors and officers in the exercise of their business judgment when managing the

business and affairs of the corporation. These factors also bolster the view that where the CCAA is

silent on the issue, the court should not read into the s. II discretion an extraordinary power - which

the courts are disinclined to exercise in any event - except to the extent that that power may be

introduced through the application of other legislation, and on the same principles that apply to the

application of the provisions of the other legislation.

The Oppression Remedy Gateway

52 The fact that s. Ii does not itself provide the authority for a CCAA judge to order the removal

of directors does not mean that the supervising judge is powerless to make such an order, however.

Section 20 of the CCAA offers a gateway to the oppression remedy and other provisions of the



Page 17

CBCA and similar provincial statutes. Section 20 states:

The provisions of this Act may be applied together with the provisions of any
Act of Parliament or of the legislature of any province that authorizes or makes
provision for the sanction of compromises or arrangements between a company
and its shareholders or any class of them.

53 The CBCA is legislation that ‘makes provision for the sanction of compromises or
arrangements between a company and its shareholders or any class of them.” Accordingly, thepowers ofajudge under s. II of the CCAA may be applied together with the provisions of theCBCA, including the oppression remedy provisions of that statute. I do not reads. 20 as limiting theapplication of outside legislation to the provisions of such legislation dealing specifically with thesanctioning of compromises and arrangements between the company and its shareholders. Thegrammatical structure of s. 20 mandates a broader interpretation and the oppression remedy is,therefore, available to a supervising judge in appropriate circumstances.

54 1 do not accept the respondents’ argument that the motion judge had the authority to order theremoval of the appellants by virtue of the power contained in s. 145(2)(b) of the CBCA to make anorder “declaring the result of the disputed election or appointment” of directors. In my view, s. 145relates to the procedures underlying disputed elections or appointments, and not to disputes over thecomposition of the board of directors itself. Here, it is conceded that the appointment of Messrs.Woolicombe and Keiper as directors complied with all relevant statutory requirements. Farley J.quite properly did not seek to base his jurisdiction on any such authority.

The Level of Conduct Required

55 Cohn Campbell J. recently invoked the oppression remedy to remove directors, without
appointing anyone in their place, in Catalyst Fund General Partner I Inc. v. Hollinger Inc., supra.
The bar is high. In reviewing the applicable law, C. Campbell J. said (para. 68):

Director removal is an extraordinaty remedy and certainly should be imposed
nost sparingly. As a starting point, I accept the basic proposition set out in
Peterson, “Shareholder Remedies in Canada”5:

55. 18.172 Removing and appointing directors to the board is an exreme
fonu offudicial intervention. The board of directors is elected by the
shareholders, vested with the power to manage the corporation, and
appoints the officers of the company who undertake to conduct the
day-to-day affairs of the corporation. [Footnote omitted] It is clear that the
board of directors has control over policymaking and management of the
corporation. By tampering with a board, a court directly affects the
management of the corporation. If a reasonable balance between
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protection of corporate stakeholders and the freedom of management to
conduct the affairs of the business in an efficient manner is desired,
altering the board of directors should be a measure of last resort. The order
could be suitable where the continuing presence of the incumbent directors
is harmful to both the company and the interests of corporate stakeholders,
and where the appointment of a new director or directors would remedy
the oppressive conduct without a receiver or receiver-manager. [emphasis
added]

56 C. Campbell J. found that the continued involvement of the Ravelston directors in the

Hollinger situation would “significantly impede the interests of the public shareholders and that

those directors were “motivated by putting their interests first, not those of the company (paras.

82-83). The evidence in this case is far from reaching any such benchmark, however, and the record

would not support a finding of oppression, even if one had been sought.

57 Everyone accepts that there is no evidence the appellants have conducted themselves, as
directors - in which capacity they participated over two days in the bid consideration exercise - in
anything but a neutral fashion, having regard to the best interests of Stelco and all of the
stakeholders. The motion judge acknowledged that the appellants “may well conduct themselves
beyond reproach.” However, he simply decided there was a risk - a reasonable apprehension - that
Messrs. Woollcombe and Keiper would not live up to their obligations to be neutral in the future.

58 The risk or apprehension appears to have been founded essentially on three things: (1) the
earlier public statements made by Mr. Keiper about “maximizing shareholder value”; (2) the
conduct of Clearwater and Equilibrium in criticizing and opposing the Stalking Horse Bid; and (3)
the motion judge’s opinion that Clearwater and Equilibrium - the shareholders represented by the
appellants on the Board - had a “vision” that “usually does not encompass any significant concern
for the long-term competitiveness and viability of an emerging corporation,’ as a result of which the
appellants would approach their directors’ duties looking to liquidate their shares on the basis of a
“short-term hold” rather than with the best interests of Stelco in mind. The motion judge transposed
these concerns into anticipated predisposed conduct on the part of the appellants as directors,
despite their apparent understanding of their duties as directors and their assurances that they would
act in the best interests of Stelco. He therefore concluded that “the risk to the process and to Stelco
in its emergence [was] simply too great to risk the wait and see approach.”

59 Directors have obligations under s. 1220) of the CBCA (a) to act honestly and in good faith
with a view to the best interest of the corporation (the “statutory fiduciary duty” obligation), and (b)
to exercise the care, diligence and skill that a reasonably prudent person would exercise in
comparable circumstances (the “duty of care” obligation). They are also subject to control under the
oppression remedy provisions of s. 241. The general nature of these duties does not change when
the company approaches, or finds itself in, insolvency: Peoples Department Stores Inc (Trustee oD.
v. Wise, [2004] S.C.J. No. 64 (S.C.C.) at pams. 42-49.



Page 19

60 In Peoples the Supreme Court noted that ‘the interests of the corporation are not to beconfused with the interests of the creditors or those of any other stakeholders” (para. 43), but alsoaccepted “as an accurate statement of the law that in determining whether [directors] are acting witha view to the best interests of the corporation it may be legitimate, given all the circumstances of agiven case, for the board of directors to consider, inter alia, the interests of shareholders, employees,suppliers, creditors, consumers, governments and the environment” (para. 42). Importantly as well -in the context of “the shifting interest and incentives of shareholders and creditors” - the court stated(para. 47):

In resolving these competing interests, it is incumbent upon the directors to acthonestly and in good faith with a view to the best interests of the corporation. Inusing their skills for the benefit of the corporation when it is in troubled watersfinancially, the directors must be careful to attempt to act in its best interests bycreating a “better” corporation, and not to favour the interests of any one group ofstakeholders.

61 In determining whether directors have fallen foul of those obligations, however, more thansome risk of anticipated misconduct is required before the court can impose the extraordinaryremedy of removing a director from his or her duly elected or appointed office. Although themotion judge concluded that there was a risk of harm to the Stelco process if Messrs Woolicombeand Keiper remained as directors, he did not assess the level of that risk. The record does notsupport a finding that there was a sufficient risk of sufficient misconduct to warrant a conclusion ofoppression. The motion judge was not asked to make such a finding, and he did not do so.

62 The respondents argue that this court should not interfere with the decision of the motionjudge on grounds of deference. They point out that the motion judge has been case-managing therestructuring of Stelco under the CCAA for over fourteen months and is intimately familiar with thecircumstances of Stelco as it seeks to restructure itself and emerge from court protection.

63 There is no question that the decisions ofjudges acting in a supervisory role under the CCAA,and particularly those of experienced commercial listjudges, are entitled to great deference: seeAlgoma Steel Inc. v. Union Gas Limited (2003), 63 OR. (3d) 78 (C.A.), at para. 16. The discretionmust be exercised judicially and in accordance with the principles governing its operation. Here,respectfully, the motion judge misconstrued his authority, and made an order that he was notempowered to make in the circumstances.

64 The appellants argued that the motion judge made a number of findings without any evidenceto support them. Given my decision with respect to jurisdiction, it is not necessary for me to addressthat issue.

The Business Judgment Rule

65 The appellants argue as well that the motion judge erred in failing to defer to the unanimous
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decision of the Stelco directors in deciding to appoint them to the Stelco Board. It is

well-established that judges supervising restructuring proceedings - and courts in general - will be

very hesitant to second-guess the business decisions of directors and management. As the Supreme

Court of Canada said in Peoples, supra, at para. 67:

Courts are ill-suited and should be reluctant to second-guess the application of

business expertise to the considerations that are involved in corporate decision

making

66 In Brant Investments Ltd. v. KeepRite Inc. (1991), 3 O.R. (3d) 289 (C.A.) at 320, this court

adopted the following statement by the trial judge, Anderson J.:

Business decisions, honestly made, should not be subjected to microscopic
examination. There should be no interference simply because a decision is
unpopular with the minority.6

67 McKinlay J.A then went on to say:

There can be no doubt that on an application under s. 234 the trial judge is
required to consider the nature of the impugned acts and the method in which
they were carried out. That does not meant that the trial judge should substitute
his own business judgment for that of managers, directors, or a committee such

as the one involved in assessing this transaction. Indeed, it would generally be
impossible for him to do so, regardless of the amount of evidence before him. He
is dealing with the matter at a different time and place; it is unlikely that he will

have the background knowledge and expertise of the individuals involved; he

could have little or no knowledge of the background and skills of the persons
who would be carrying out any proposed plan; and it is unlikely that he would
have any knowledge of the specialized market in which the corporation operated.
In short, he does not know enough to make the business decision required.

68 Although a judge supervising a CCAA proceeding develops a certain “feel” for the corporate

dynamics and a certain sense of direction for the restructuring, this caution is worth keeping in

mind. See also Clear Creek Contracting Ltd. v. Skeena Cellulose Inc., supra, Sammi Atlas Inc. (Re)
(1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div.); Olympia & York Developments Ltd. (Re), supra; Re

Alberta Pacific Terminals Ltd. (1991), 8 C.B.R. (3d) 99 (B.C.S.C.). The court is not catapulted into
the shoes of the board of directors, or into the seat of the chair of the board, when acting in its
supervisory role in the restructuring.

69 Here, the motion judge was alive to the “business judgment” dimension in the situation he

faced. 1-le distinguished the application of the rule from the circumstances, however, stating at para.

18 of his reasons:
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With respect I do not see the present situation as involving the ‘management of
the business and affairs of the corporation,” but rather as a quasi-constitutional
aspect of the corporation entrusted albeit to the Board pursuant to s. 111(1) of the
CBCA. I agree that where a board is actually engaged in the business of a
judgment situation, the board should be given appropriate deference. However, to
the contrary in this situation, I do not see it as a situation calling for (as asserted)
more deference, but rather considerably less than that. With regard to this
decision of the Board having impact upon the capitaL raising process, as I
conclude it would, then similarly deference ought not to be given.

70 I do not see the distinction between the directors’ role in “the management of the business andaffairs of the corporation’ (CBCA, s. 102)- which describes the directors! overall responsibilities -and their role with respect to a “quasi-constitutional aspect of the corporation” (i.e. in filling out thecomposition of the board of directors in the event of a vacancy). The “affairs” of the corporation aredefined ins. I of the CBCA as meaning “the relationships among a corporation, it affiliates and theshareholders, directors and officers of such bodies corporate but does not include the businesscarned on by such bodies corporate.” Corporate governance decisions relate directly to suchrelationships and are at the heart of the Board’s business decision-making role regarding thecorporation’s business and affairs. The dynamics of such decisions, and the intricate balancing ofcompeting interests and other corporate-related factors that goes into making them, are no morewithin the purview of the court’s knowledge and expertise than other business decisions, and theydeserve the same deferential approach. Respectfully, the motion judge erred in declining to giveeffect to the business judgment rule in the circumstances of this case.

71 This is not to say that the conduct of the Board in appointing the appellants as directors maynever come under review by the supervising judge. The court must ultimately approve and sanctionthe plan of compromise or arrangement as finally negotiated and accepted by the company and itscreditors and stakeholders. The plan must be found to be fair and reasonable before it can besanctioned. If the Board’s decision to appoint the appellants has somehow so tainted the capitalraising process that those criteria are not met, any eventual plan that is put forward will fail.

72 The respondents submit that it makes no sense for the court to have jurisdiction to declare theprocess flawed only after the process has run its course. Such an approach to the restructuringprocess would be inefficient and a waste of resources. While there is some merit in this argument,
the court cannot grant itselfjurisdiction where it does not exist. Moreover, there are a plethora ofchecks and balances in the negotiating process itself that moderate the risk of the process becomingirretrievably tainted in this fashion - not the least of which is the restraining effect of the prospect ofsuch a consequence. I do not think that this argument can prevail. In addition, the court at all times
retains its broad and flexible supervisory jurisdiction - ajurisdiction which feeds the creativity thatmakes the CCAA work so well - in order to address fairness and process concerns along the way.This case relates only to the court’s exceptional power to order the removal of directors.
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The Reasonable Apprehension of Bias Analogy

73 In exercising what he saw as his discretion to remove the appellants as directors, the motion

judge thought it would be useful to ‘borrow the concept of reasonable apprehension of bias ... with

suitable adjustments for the nature of the decision making involved” (para. 8). He stressed that

“there was absolutely no allegation against [Mr. Woollcombe and Mr. Keiperl of any actual ‘bias’ or

its equivalent” (para. 8). He acknowledged that neither was alleged to have done anything wrong

since their appointments as directors, and that at the time of their appointments the appellants had

confirmed to the Board that they understood and would abide by their duties and responsibilities as

directors, including the responsibility to act in the best interests of the corporation and not in their

own interests as shareholders. In the end, however, he concluded that because of their prior public

statements that they intended to “pursue efforts to maximize shareholder value at Stelco,” and

because of the nature of their business and the way in which they had been accumulating their

shareholding position during the restructuring, and because of their linkage to 40% of the common

shareholders, there was a risk that the appellants would not conduct themselves in a neutral fashion

in the best interests of the corporation as directors.

74 In my view, the administrative law notion of apprehension of bias is foreign to the principles

that govern the election, appointment and removal of directors, and to corporate governance

considerations in general. Apprehension of bias is a concept that ordinarily applies to those who

preside overjudicial or quasi-judicial decision-making bodies, such as courts, administrative

tribunals or arbitration boards. Its application is inapposite in the business decision-making context

of corporate law. There is nothing in the CBCA or other corporate legislation that envisages the

screening of directors in advance for their ability to act neutrally, in the best interests of the

corporation, as a prerequisite for appointment.

75 Instead, the conduct of directors is governed by their common law and statutory obligations to

act honestly and in good faith with a view to the best interests of the corporation, and to exercise the

care, diligence and skill that a reasonably prudent person would exercise in comparable

circumstances (CBCA, s. 122(t)(a) and (b)). The directors also have fiduciary obligations to the

corporation, and they are liable to oppression remedy proceedings in appropriate circumstances.

These remedies are available to aggrieved complainants - including the respondents in this case -

but they depend for their applicability on the director having engaged in conduct justifying the

imposition of a remedy.

76 If the respondents are correct, and reasonable apprehension that directors may not act neutrally

because they are aligned with a particular group of shareholders or stakeholders is sufficient for

removal, all nominee directors in Canadian corporations, and all management directors, would

automatically be disqualified from serving. No one suggests this should be the case. Moreover, as

lacobucci J. noted in Blair v. Consolidated Enfleld Corp., [199514 S.C.R. 5 (S.C.C.) at para. 35,

“persons are assumed to act in good faith unless proven otherwise.” With respect, the motion judge

approached the circumstances before him from exactly the opposite direction. It is commonplace in
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corporate/commercial affairs that there are connections between directors and various stakeholdersand that conflicts will exist from time to time. Even where there are conflicts of interest, however,directors are not removed from the board of directors; they are simply obliged to disclose theconflict and, in appropriate cases, to abstain from voting. The issue to be determined is not whetherthere is a connection between a director and other shareholders or stakeholders, but rather whetherthere has been some conduct on the part of the director that will justify the imposition of acorrective sanction. An apprehension of bias approach does not fit this sort of analysis.

PART V - DISPOSITION

77 For the foregoing reasons, then, I am satisfied that the motion judge erred in declaring theappointment of Messrs. Woollcombe and Keiper as directors of Stelco of no force and effect.

78 I would grant leave to appeal, allow the appeal and set aside the order of Farley J. datedFebruary 25, 2005.

79 Counsel have agreed that there shall be no costs of the appeal.

R.A. BLAIRJ.A.
5.1. GOUDGE J.A. - I agree.
K.N. FELDMAN LA. - I agree.

Schedule A

[Editor’s cute: 5chedule A was notuttached to the copy receiccd from the Court and therefore is nDt inciuded in thejudgmentj

I R.S.C. 1985, c. C-36, as amended.

2 The reference is to the decisions in Dyle, Royal Oak Mines, and Westar, cited above.

3 See paragraph 43, inCra. where I elaborate on this distinction.

4 It is the latter authority that the directors of Stelco exercised when appointing the appellants
to the Stelco Board.

5 Dennis H. Peterson, Shareholder Remedies in Canada (Markham: LexisNexis’
Butterworths’Looseleaf Service, 1989) at 18-47.



6 Or, I would add, unpopular with other stakeholders.

7Now s.241.
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