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Pensions -- Trusts -- Company who was both employer and administrator ofpension plans seekingprotection from creditors under CCAA -- Pension funds not having sufficient assets to fulfill pensionpromises made to plan members -- Whether pension wind-up deficiencies subject to deemed trust --Whether company as plan administrator breachedfiduciaiy duties -- Whether pension planmembers are entitled to constructive trust.

Civil Procedure -- Costs -- Appeals -- Standard ofreview -- Whether Court ofAppeal erred in costsendorsement concerning one party.

Summary:

Indalex Limited (‘Indalex”), the sponsor and administrator of two employee pension plans, one forsalaried employees and the other for executive employees, became insolvent. Indalex soughtprotection from its creditors under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36(“CCAA”). The salaried plan was being wound up when the CCiIA proceedings began. Theexecutive plan had been closed but not wound up. Both plans had wind-up deficiencies.

In a series of court-sanctioned steps, the company was authorized to enter into debtor in possession(“DIP”) financing in order to allow it to continue to operate. The CCAA court granted the DIPlenders, a syndicate of pre-filing senior secured creditors, priority over the claims of all othercreditors. Repayment of these amounts was guaranteed by Indalex U.S.

Ultimately, with the approval of the CCAA court, Indalex sold its business but the purchaser did notassume pension liabilities. The proceeds of the sale were not sufficient to pay back the DIP lendersand so Indalex U.S., as guarantor, paid the shortfall and stepped into the shoes of the DIP lenders interms of priority. The CCAA court authorized a payment in accordance with the priority but orderedan amount be held in reserve, leaving the plan members’ arguments on their rights to the proceeds ofthe sale open for determination later.

The plan members challenged the priority granted in the CCAA proceedings. They claimed that theyhad priority in the amount of the wind-up deficiency by virtue of a statutory deemed trust under s.57(4) of the Pension Benefits Act, R.S.O. 1990, c. P.S (“PBA”), and a constructive trust arising fromIndalex’s alleged breaches [page274] of fiduciary duty as administrator of the pension funds. Thejudge at first instance dismissed the plan members’ motions concluding that the deemed trust did notapply to wind up deficiencies. He held that, with respect to the wind-up deficiency, the planmembers were unsecured creditors. The Court of Appeal reversed this ruling and held that thepension plan wind-up deficiencies were subject to deemed and constructive trusts which hadpriority over the DIP financing priority and over other secured creditors. In addition, the Court ofAppeal rejected a claim brought by the United Steelworkers, which represented some members ofthe salaried plan, seeking payment of its costs from the latter’s pension fund.

Held (LeBel and Abella ii. dissenting): The Sun Indalex Finance, George L. Miller and FTI
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Consulting appeals should be allowed.

Heft!: The United Steelworkers appeal should be dismissed.

(I) Statutorv Deemed Trust

Per Deschamps and Moldaver Ji.: It is common ground that the contributions provided for in s.

75(l)(a) of the PBA are covered by the deemed trust contemplated by s.57(4) of the FDA. The only

question is whether this statutory deemed trust also applies to the wind-up deficiency payments

required by s. 75(l)(b). The response to this question as it relates to the salaried employees is

affirmative in view of the provision’s wording, context and purpose. The situation is different with

respect to the executive plan as s. 57(4) provides that the wind-up deemed trust comes into

existence onLy when the plan is wound up.

The wind-up deemed trust provision (s. 57(4) FDA) does not place an express limit on the

“employer contributions accrued to the date of the wind up but not yet due”. Section 75(1 )(a)

explicitly refers to “an amount equal to the total of all payments” that have accrued, even those that

were not yet due as of the date of the wind up, whereas s. 75(1)(b) contemplates an “amount” that is

calculated on the basis of the value of assets and of liabilities that have accrued when the plan is

wound up. Since both the amount with respect to payments (s. 75(l)(a)) and the one ascertained by

subtracting the assets from the liabilities accrued as of the date of the wind up (s. 75(1)(b)) are to be

paid upon wind up as employer contributions, they are both included in the ordinary meaning of the

words of [page27SJ s. 57(4) of the FBA: “amount of money equal to employer contributions accrued

to the date of the wind up but not yet due under the plan or regulations”.

The time when the calculation is actually made is not relevant as long as the liabilities are assessed

as of the date of the wind up. The fact that the precise amount of the contribution is not determined

as of the time of the wind up does not make it a contingent contribution that cannot have accrued for

accounting purposes. As a result, the words “contributions accrued” can encompass the

contributions mandated by s. 75(l)(b) of the FBA.

It can be seen from the legislative history that the protection has expanded from (1) only the service

contributions that were due, to (2) amounts payable calculated as if the plan had been wound up, to

(3) amounts that were due and had accrued upon wind up but excluding the wind-up deficiency

payments, to (4) all amounts due and accrued upon wind up. Therefore, the legislative history leads

to the conclusion that adopting a narrow interpretation that would dissociate the employer’s

payment provided for ins. 75(l)(b) of the FDA from the one provided for ins. 75(l)(a) would be

contrary to the Ontario legislature’s trend toward broadening the protection.

The deemed trust provision is a remedial one. Its purpose is to protect the interests of plan members.

The remedial purpose favours an approach that includes all wind-up payments in the value of the

deemed trust. In this case, the Court of Appeal correctly held with respect to the salaried plan, that

Indalex was deemed to hold in trust the amount necessary to satisfy the wind-up deficiency.
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Per LeBel and Abella ii.: There is agreement with the reasons of Deschamps J. on the statutorydeemed trust issue.

Per McLachlin Ci. and Rothstein and Cromwell JJ.: Given that there can be no deemed trust forthe executive plan because that plan had not been wound up at the relevant date, the main issue inconnection with the salaried plan boils down to the narrow statutory interpretative question ofwhether the wind-up deficiency provided for in s. 75(I)(b) is “accrued to the date of the wind up” asrequired by s. 57(4) of the PM.

When the term “accrued” is used in relation to a sum of money, it will generally refer to an amountthat is at the present time either quantified or exactly quantifiable [page27á] but which may or maynot be due. In the present case, s. 57(4) uses the word “accrued” in contrast to the word “due”.Given the ordinary meaning of the word “accrued”, the wind-up deficiency cannot be said to have“accrued” to the date of wind up. The extent of the wind-up deficiency depends on employee rightsthat arise only upon wind up and with respect to which employees make elections only after windup. The wind-up deficiency therefore is neither ascertained nor ascertainable on the date fixed forwind up.

The broader statutory context reinforces the view according to which the most plausible
grammatical and ordinary sense of the words “accrued to the date of wind up” is that the amountsreferred to are precisely ascertained immediately before the effective date of the plan’s wind up.Moreover, the legislative evolution and history of the provisions at issue show that the legislaturenever intended to include the wind-up deficiency in a statutory deemed trust. Rather, they reinforcethe legislative intent to exclude from the deemed trust liabilities that arise only on the date of windup.

The legislation differentiates between two types of employer liability relevant to this case. The first
is the contributions required to cover current service costs and any other payments that are either
due or have accrued on a daily basis up to the relevant time. These are the payments referred to inthe currents. 75(1)(a), that is, payments due or accrued but not paid. The second relates to
additionaL contributions required when a plan is wound up which I have referred to as the wind-up
deficiency. These payments are addressed ins. 75(l)(b). The legislative history and evolution showthat the deemed trusts under s. 57(3) and (4) were intended to apply only to the former amounts andthat it was never the intention that there should be a deemed trust or a lien with respect to an
employer’s potential future liabilities that arise once the plan is wound up.

In this case, the s. 57(4) deemed trust does not apply to the wind-up deficiency. This conclusion toexclude the wind-up deficiency from the deemed trust is consistent with the broader purposes of thelegislation. The legislature has created trusts over contributions that were due or accrued to the date
of the wind up in order to protect, to some degree, the rights of pension plan beneficiaries andemployees from the claims of the employer’s other creditors. However, there is also good reason tothink that the legislature had in mind other competing objectives in not extending the deemed
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[page277] trust to the wind-up deficiency. While the protection of pension plans is an important
objective, it is not for this Court to decide the extent to which that objective will be pursued and at
what cost to other interests. The decision as to the level of protection that should be provided to
pension beneficiaries under the FBI! is one to be left to the Ontario legislature.

(2) Priority Ranking

Per Deschamps and Moldaver ii.: A statutory deemed trust under provincial legislation such as the
PBA continues to apply in federally-regulated CCAA proceedings, subject to the doctrine of federal
paramountcy. In this case, granting priority to the DIP lenders subordinates the claims of other
stakeholders, including the plan members. This court-ordered priority based on the CCAA has the
same effect as a statutory priority. The federal and provincial laws are inconsistent, as they give rise
to different, and conflicting, orders of priority. As a result of the application of the doctrine of
federal paramountcy, the DIP charge supersedes the deemed trust.

Per McLachlin C.J. and Rothstein and Cromwell JJ.: Although there is disagreement with
Deschamps i. in connection with the scope oCthe s. 57(4) deemed trust, it is agreed that if there was
a deemed trust in this case, it would be superseded by the DIP loan because of the operation of the
doctrine of federal paramountcy.

Per LeBel and Abella JJ.: There is agreement with the reasons of Deschamps J. on the priority
ranking issue as determined by operation of the doctrine of federal paramountcy.

(3) Con.ctructive Trust as a Remedy for Breach a/Fiduciary Duties

Per McLachlin C.J. and Rothstein and Cromwell ii.: It cannot be the case that a conflict of
interests arises simply because an employer, exercising its management powers in the best interests
of the corporation, does something that has the potentiaL to affect the beneficiaries of the
corporations pension plan. This conclusion flows inevitably from the statutory context. The
existence of apparent conflicts that are inherent in the two roles of employer and pension plan
administrator being performed by the same party cannot be a breach of fiduciary duty because those
conflicts are specifically authorized by the statute which permits one party to play both roles.
Rather, a situation of conflict of interest occurs Ipage278J when there is a substantial risk that the
employer-administrator’s representation of the plan beneficiaries would be materially and adversely
affected by the employer-administrator’s duties to the corporation.

Seeking an initial order protecting the corporation from actions by its creditors did not, on its own,
give rise to any conflict of interest or duty on the part of Indalex. Likewise, failure to give notice of
the initial CCIA proceedings was not a breach of fiduciary duty to avoid conflicts of interest in this
case. Indalex’s decision to act as an employer-administrator cannot give the plan members any
greater benefit than they would have if their plan was managed by a third party administrator.

It was at the point of seeking and obtaining the DIP orders without notice to the plan beneficiaries
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and seeking and obtaining the sale approval order that Indalex’s interests as a corporation came intoconflict with its duties as a pension plan administrator. However, the difficulty that arose here wasnot the existence of the conflict itself, but Indalex’s failure to take steps so that the plans’beneficiaries would have the opportunity to have their interests protected in the CCAA proceedingsas if the plans were administered by an independent administrator. In short, the difficulty was notthe existence of the conflict, but the failure to address it.

An employer-administrator who finds itself in a conflict must bring the conflict to the attention ofthe CCAA judge. It is not enough to include the beneficiaries in the list of creditors; the judge mustbe made aware that the debtor, as an administrator of the plan is, or may be, in a conflict of interest.Accordingly, Indalex breached its fiduciary duty by failing to take steps to ensure that the pensionplans had the opportunity to be as fully represented in those proceedings as if there had been anindependent plan administrator, particularly when it sought the DIP financing approval, the saleapproval and a motion to voluntarily enter into bankruptcy.

Regardless of this breach, a remedial constructive trust is only appropriate if the wrongdoer’s actsgive rise to an identifiable asset which it would be unjust for the wrongdoer (or sometimes a thirdparty) to retain. There is no evidence to support the contention that Indalex’s failure to meaningfullyaddress conflicts of interest that arose during the CC1IA proceedings resulted in any such asset.Furthermore, to impose a constructive trust in [page279] response to a breach of fiduciary duty toensure for the pension plans some procedural protections that they in fact took advantage of in anycase is an unjust response in all of the circumstances.

Per Deschamps and Moldaver JJ.: A corporate employer that chooses to act as plan administratoraccepts the fiduciary obligations attached to that function. Since the directors of a corporation alsohave a fiduciary duty to the corporation, the corporate employer must be prepared to resolveconflicts where they arise. An employer acting as a plan administrator is not permitted to disregardits fiduciary obligations to plan members and favour the competing interests of the corporation onthe basis that it is wearing a “corporate hat”. What is important is to consider the consequences ofthe decision, not its nature.

In the instant case, Indalex’s fiduciary obligations as plan administrator did in fact conflict withmanagement decisions that needed to be taken in the best interests of the corporation. Specifically,in seeking to have a court approve a form of financing by which one creditor was granted priorityover all other creditors, Indalex was asking the CCAA court to override the plan members’ priority.The corporation’s interest was to seek the best possible avenue to survive in an insolvency context.The pursuit of this interest was not compatible with the plan administrator’s duty to the planmembers to ensure that all contributions were paid into the funds. In the context of this case, theplan administrator’s duty to the plan members meant, in particular, that it should at least have giventhem the opportunity to present their arguments. This duty meant, at the very least, that they wereentitled to reasonable notice of the DIP financing motion. The terms of that motion, presentedwithout appropriate notice, conflicted with the interests of the plan members.
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As For the constructive trust remedy, it is settled law that proprietary remedies are generally
awarded only with respect to property that is directly related to a wrong or that can be traced to such
property. There is agreement with Cromwell J. that this condition was not met in the ease at bar and
his reasoning on this issue is adopted. Moreover, it was unreasonable for the Court of Appeal to
reorder the priorities in this case.

[page28oj

Per LeBel and Abella ii. (dissenting): A fiduciary relationship is a relationship, grounded in fact
and law, between a vulnerable beneficiary and a fiduciary who holds and may exercise power over
the beneficiary in situations recognized by law. It follows that before entering into an analysis of the
fiduciary duties of an employer as administrator of a pension plan under the PM, it is necessary to
consider the position and characteristics of the pension beneficiaries. In the present case, the
beneficiaries were in a very vulnerable position relative to Indalex.

Nothing in the PBA allows that the employer qua administrator will be held to a lower standard or
will be subject to duties and obligations that are less stringent than those of an independent
administrator. The employer is under no obligation to assume the burdens of administering the
pension plans that it has agreed to set up or that are the legacy of previous decisions. However, if it
decides to do so, a fiduciary relationship is created with the expectation that the employer will be
able to avoid or resolve the conflicts of interest that might arise.

Indalex was in a conflict of interest from the moment it started to contemplate putting itself under
the protection of the CCiIA and proposing an arrangement to its creditors. From the corporate
perspective, one could hardly find fault with such a decision. It was a business decision. But the
trouble is that at the same time, Indalex was a fiduciary in relation to the members and retirees of its
pension plans. The solution was not to place its function as administrator and its associated
fiduciary duties in abeyance. Rather, it had to abandon this role and diligently transfer its function
as manager to an independent administrator.

In the present case, the employer not only neglected its obligations towards the beneficiaries, but
actually took a course of action that was actively inimical to their interests. The seriousness of these
breaches amply justified the decision of the Court of Appeal to impose a constructive trust.

(4) Costs in United Steelworkers Appeal

Per McLachlin Ci. and Rothstein and Cromwell ii.: There is no basis to interfere with the Court of
Appeals costs endorsement as it relates to United Steelworkers in this case. The litigation
undertaken here raised novel points of law with all of the uncertainty and risk inherent in such an
undertaking. The Court of Appeal in essence decided that the United Steelworkers, representing
only 7 of 169 members of the salaried plan, should not without consultation be [page28l] able to in
effect impose the risks of that litigation on all of the plan members, the vast majority of whom were
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not union members. There is no error in principle in the Court of Appeal’s refusal to order theUnited Steelworkers costs to be paid out of the pension fund, particularly in light of the dispositionof the appeal to this Court.

Per Deschamps and Moldaver ii: There is agreement with the reasons of Cromwell J. on the issueof costs in the United Steelworkers appeal.

Per LeBel and Abella JJ.: There is agreement with the reasons of Cromwell J. on the issue of costsin the United Steelworkers appeal.

Cases Cited

By Deschamps J.

Referred to: Husky Oil Operations Ltd. v. Minister ofNational Revenue, [1995] 3 S.C.R. 453;Hydro-Elecfric Power Commission of Ontario v. Aibright (1922), 64 S.C.R. 306; Canadian Pact/icLtd. v. M.N.R. (1998), 41 O.R. (3d) 606; Centmy Services Inc. v. Canada (Attorney General,). 2010SCC 60, [2010] 3 S.C.R. 379; Ctystalline Investments Ltd. v. Domgroup Ltd., 2004 SCC 3, [20041 1S.C.R. 60; Canadian Western Bank v. Alberta, 2007 SCC 22, [2007] 2 S.C.R. 3; Attorney GeneralofCanada v. Law Society ofBritish Columbia, [1982] 2 S.C.R. 307; Burke v. Hudson’s Bay Co.,2010 SCC 34, [2010)2 S.C.R. 273; (‘anada Deposit Insurance Corp. v. Canadian CommercialBank, [1992)3 S.C.R. 558.

By Cromwell J.

Referred to: Centmy Services Inc. v. Canada (Attorney General), 2010 SCC 60, [20101 3 S.C.R.379; Bell Express Vu Limited Partnership v. Rex, 2002 5CC 42, [200212 S.C.R. 559; Ryan v.Moore, 2005 SCC 38, [2005) 2 S.C.R. 53; Hydro-Electric Power Commission of Ontario v.Aibright (1922), 64 S.C.R. 306; Canadian Pacific Ltd. v. MN.R. (1998), 41 O,R. (3d) 606; Canada(Canadian Human Rights G’om,nission,) v, Canada (Attorney General), 2011 SCC 53, [2011] 3S.C.R. 471; Monsanto Canada Inc. v. Ontario (Superintendent ofFinancial Services), 2004 SCC54, [2004] 3 S.C.R. 152; Burke v. Hudson’s Bay Co., 2010 SCC 34. [20101 2 S.C.R. 273, afPg 2008ONCA 394,67 C.C.P.B. 1; Alberta v. Elder Advocates ofAlberta Society, 2011 SCC 24. [2011] 2S.C.R. 261; Lac Minerals Ltd v. International Corona Resources Ltd., [1989] 2 S.C.R. 574;Sharbern Holding Inc. v. VancouverAirport Centre Ltd., 2011 SCC 23, [2011)2 S.C.R. 175;Galambos /page282J v. Perez, 2009 SCC 48, [2009] 3 S.C.R. 247; KL.B. v. British Cohunhia,2003 SCC 5!, [2003] 2 S.C.R. 403; Strother v. 3461920 Canada Inc., 2007 5CC 24, [2007] 2S.C.R. 177; BCE Inc. v. 1976 Debentureholders, 2008 5CC 69, [2008] 3 S.C.R. 560; R. i’. Neil,2002 SCC 70, [20021 3 S.C.R. 631; Elan Corp. v. ConiEs/wv (1990), 41 O.A.C. 282; Algoma SteelInc., Re (200!), 25 C.B.R. (4) [94; Marine Drive Properties Ltd., Re, 2009 BCSC 145,52 C.B.R.(5) 47; Timminco Ltd., Re, 2012 ONSC 506, 85 C.B.R. (5) 169; AbitibiBowater inc. (Arrangenentrelatf ix,), 2009 QCCS 6459 (CanLil); First Leaside Wealth Management Inc. (Re), 2012 ONSC1299 (CanLIl); Nortel Networkv Corp., Re (2009), 75 C.C.P.B. 206; Royal Oak Mines inc., Re



Page 10

(1999). 6 C.B.R. (4) 314; Donkin v. Bugoy, [198512 S.C.R. 85; Soidos v. Korkontzilas, [1997]2

S.C.R. 217; Peter v. Beblow, [1993] I S.C.R. 980; Nolan v. Kerry (Canada,) Inc., 2009 SCC 39,

[2009] 2 S.C.R. 678; Hamilton v. Open Window Bakery Ltd., 2004 5CC 9, [2004] 1 S.C.R. 303.

By LeBel J. (dissenting)

Galambos v. Perez, 2009 SCC 48, [2009] 3 S.C.R. 247; Alberta v. Elder Advocates ofAlberta

Society, 2011 8CC 24, [2011] 2 S.C.R. 261; Royal Oak Mines Inc., Re (1999), 7 C.B.R.(4) 293;

Canson Enterprises Ltd. v. Boughton & Co., [1991] 3 S.C.R. 534; Smiths v Korkontzilas, [19971 2

S.C.R. 217.

Statutes and Regulations Cited

Act Jo anwnd the Bankruptcy anti Insolvency Act, the Companies’ Creditors Arrangement Act, the

Wage Earner Protection Program Act and chapter 17 of the Statutes of Canada, 2005, S.C. 2007, c.

36.

Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy and Insolvency

Act and the Companies’ Creditors Arrangement Act anti to make consequential amendments to

other Acts, S.C. 2005, c. 47, s. 128.

Bankruptcy and insolvency Act, R.S.C. 1985, c. B-3.

Bill C-50 1, An Act to amend the Bankruptcy and Insolvency Act and other Acts (pension
protection), 3 Sess., 40 Parl., March 24, 2010 (as am. by the Standing Committee on Industry,
Science and Technology, March 1, 2011).

Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 122(l)(a).

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, 55.2 “secured creditor”, 11.

Pension BenefitsAct, R.S.O. 1980, c. 373, ss. 21(2), 23, 32.

[page283]

Pension BenefitsAct, R.S.O. 1990, c. P.8, ss. 10) “administrator”, “wind up”, 8(1)(a), 9, 100)12,
12, 19, 20, 22, 25, 26, 42, 56, 57, 58, 59, 68, 69, 70, 73, 74, 75.

Pension Benefits Act, 1965, S.O. 1965, c. 96, s. 22(2).

Pension BenefitsAct, 1987, 5.0. 1987, c. 35, ss. 58, 59, 75(l), 76(1).

Pension Benefits AmendmentAct, 1973, 5.0. 1973, c. I L3,s. 23a.



Page II

Pension Benefits Amendment Act, 1980, 5.0. 1980, c. 80.

Pension Benefits AmendmentAct, 1983, 5.0. 1983, c. 2, ss. 21, 23, 32.

Pension BenefitsAmendmentAct, 2010, 5.0.2010, c. 9, s. 52(5).

Personal Property Security Act, R.S.O. 1990, c. P.10, s. 30(7).

R.R.0. 1990, Reg. 909, ss. 4(4)3, 5(1)(b), (e), 14, 29, 31.

Securing Pension Benefits Now andfor the Future Act, 2010, S.O. 2010, C. 24, s. 21(2).

Authors Cited

Arnold, Brian J. Timing and Income Taxation: The Principles ofIncome Measure ment for TatPurposes. Toronto: Canadian Tax Foundation, 1983.

Black’s Law Dictionary, 9 ccl. St. Paul, Minn.: Thomson Reuters, 2009, “accrued liability”.

Canada. Senate. Standing Senate Committee on Banking, Trade and Commerce. Debtors andCreditors Sharing the Burden: A Review ofthe Bankruptcy and Insolvency Act and the Companies’Creditors Arrangement Act. Ottawa: Senate of Canada, 2003.

Canadian Institute of Chartered Accountants. CJC’A Hanclbook -- Accounting, Part II, AccountingStandardsfor Private Enterprises. Toronto: The Institute, 2012.

Driedger, Elmer A. Construction ofStatutes, 2 ed. Toronto: Butterwonhs, 1983.

Dukelow, Daphne A. The Dictionary ofCanadian Law. 4 ed. Toronto: Carswell, 2011, “accruedliability’.

Hogg. Peter W., Joanne E. Magee and Jinyan Li. Principles of Canadian Income Tax Law, 7 ccl.Toronto: Carswell, 2010.

Jackson, Georgina R., and Janis 5mm. “Selecting the Judicial Tool to get the Job Done: AnExamination of Statutory Interpretation, Discretionary Power and Inherent Jurisdiction inInsolvency Matters”, in Janis P. Sarra, ed., Annual Revieiy of Insolvency Lan’ 2007. Toronto:Thomson Carswell, 2008, 41.

[page2s4]

Kaplan, An N. Pension Law. Toronto: Irwin Law, 2006.

Ontario. Legislative Assembly. Legislature of Ontario Debates: Official Report (Hcmsard), No. 99,



Page 12

2 Sess., 32 Pan., July 7, 1982, p.3568.

Sarra, Janis P. Rescue! The Companies’ Creditors Arrangement Act. Toronto: Thomson Carswell,
2007.

The Mercer Pension Manual, vol. I, by William M. Mercer Limited. Toronto: Carswell, 1994
(loose-leaf updated November 2009, release 6).

Waters’ Law of Trusts in Canada, 3 ed. by Donovan W. M. Waters, Mark R. Gillen and Lionel D.
Smith, eds. Toronto: Thomson Carswell, 2005.

APPEALS from a judgment of the Ontario Court of Appeal (MacPherson, Gillese and Juriansz
JJ.A.), 2011 ONCA 265, 104 O.R. (3d) 641, 276 O.A.C. 347, 331 D.L.R. (4)352,75 C.B.R. (5) 19,
89 C.C.P.B. 39, 17 P.P.S.A.C. (3d) 194, [20111 O.J. No. 1621 (QL), 2011 CarswellOnt 2458,
setting aside a decision of Campbell J., 2010 ONSC 1114,79 C.C.P.B. 301. [2010j O.J. No. 974
(QL), 2010 CarswellOnt 893. Appeals allowed, LeBel and Abella JJ. dissenting.

History and Disposition:

APPEAL from ajudgment of the Ontario Court of Appeal (MacPherson, Gillese and Juniansz
JJ.A.), 2011 ONCA 578, 81 C.B.R. (5) 165,92 C.C.P.B. 277, [20111 O.J. No. 3959 (QL), 2011
CarswellOnt 9077. Appeal dismissed.

Counsel:

Benjamin Zarneit, Frederick L. Myers, Brian F. Empey and Peter Kolla, for the appellant Sun
Indalex Finance, LLC.

Harvey G. Chaiton and George Benchetrit, for the appellant George L. Miller, the Chapter 7
Trustee of the Bankruptcy Estates of the U.S. Indalex Debtors.

David R. Byers, Ashley John Taylor and Nicholas Peter McHaffie, for the appellant FTI Consulting
Canada ULC, in its capacity as court-appointed monitor of Indalex Limited, on behalfofindalex
Limited.

Darrell L. Brown, for the appellantlrespondent the United Steelworkers.

Andrew J Hatnay and Demetrios Yiokaris, for the respondents Keith Carruthers, et al.
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Hugh O’Reilly and Amanda Darrach, for the respondent Morneau Shepell Ltd. (formerly known as
Morneau Sobeco Limited Partnership).
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Mark Bailey, Leonard Marsello and William MacLarkey, for the respondent/intervener theSuperintendent of Financial Services.

Robert L Thornton and D. .1 Miller. for the intervener the Insolvency Institute of Canada.

Steven Barrett and Ethan Poskanzer, for the intervener the Canadian Labour Congress.

Kenneth T. Rosenberg, Andrew K. Lokan and Massimo Stamina, for the intervener the CanadianFederation of Pensioners.

Eric Vallières, Alexandre Forest and Voine Goldstein, for the intervener the Canadian Associationof Insolvency and Restructuring Professionals.

Mahmud Jamal, Jeremy Dacks and Tony Devir, for the intervener the Canadian BankersAssociation.

The judgment of Deschamps and Moldaver JJ. was delivered by

1 DESCHAMPS J.:-- Insolvency can trigger catastrophic consequences. Often, large claims ofordinary creditors are left unpaid. In insolvency situations, the promise of defined benefits made toemployees during their employment is put at risk. These appeals illustrate the materialization ofsuch a risk. Although the employer in this case breached a fiduciary duty, the harm suffered by thepension plans’ beneficiaries results not from that breach, but from the employers insolvency. Forthe following reasons, I would allow the appeals of the appellants Sun Indalex Finance, LLC;George L. Miller, Indalex V.S.’s trustee in bankruptcy; and FTI Consulting Canada ULC.

[page286

2 To improve the prospect of pensioners receiving their full benefits after a pension plan iswound up, the Ontario legislature has protected contributions to the pension fund that have accruedbut are not yet due at the time of the wind up by providing for a deemed trust that supersedes allother provincial priorities over certain assets of the plan sponsor (s. 57(4) of the Pension BenefitsAct, R.S.O. 1990, c. P.8 (“PBA”), and s. 30(7) of the Personal Properly Security Act, R.S.O. 1990,c. P.10 (PPSA”)). The parties disagree on the scope of the deemed trust. In my view, the relevantprovisions and the context lead to the conclusion that it extends to contributions the employer mustmake to ensure that the pension fund is sufficient to cover liabilities upon wind up. In the instantcase, however, the deemed trust is superseded by the security granted to the creditor that loanedmoney to the employer, Indalex Limited (“Indalex”), during the insolvency proceedings. In
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addition, although the employer, as plan administrator, may have put itself in a position of conflict
of interest by failing to give the plan’s members proper notice of a motion requesting financing of
its operations during a restructuring process, there was no realistic possibility that, had the members
received notice and had the CCAA court found that they were secured creditors, it would have
ordered the priorities differently. Consequently, it would not be appropriate to order an equitable
remedy such as the constructive trust ordered by the Court of Appeal.

I. Facts

3 lndalex is a wholly owned Canadian subsidiary of a U.S. company, Indalex Holding Corp.
(“Indalex U.S.”). Indalex and its related companies formed a corporate group (the “Indalex Group”)
that manufactured aluminum extrusions. The U.S. and Canadian operations were closely linked.

[page287j

4 In 2009, a combination of high commodity prices and the economic recession’s impact on the
end-user market for aluminum extrusions plunged the Indalex Group into insolvency. On March 20,
2009, Indalex U.S. filed for Chapter 11 bankruptcy protection in Delaware. On April 3, 2009,
Indalex applied for a stay under the Companies’ Creditors ArrangementAct, R.S.C. 1985, c. C-36
(“CCIA”), and Morawetz J. granted the stay in an initial order. He also appointed FTT Consulting
Canada ULC (the “Monitor”) to act as monitor.

5 At that time, Indalex was the administrator of two registered pension plans. One was for its
salaried employees (the “Salaried Plan”), the other for its executives (the “Executive Plan”).
Members of the Salaried Plan included seven employees for whom the United Steelworkers
(“USW”) acted as bargaining agent. The Salaried Plan was in the process of being wound up when
the CCAA proceedings began. The effective date of the wind up was December31, 2006. The
Executive Plan had been closed but not wound up. Overall, the deficiencies of the pension plans’
funds concern 49 persons (members of the Salaried Plan and the Executive Plan are referred to
collectively as the “Plan Members”).

6 Pursuant to the initial order made by Morawetz J. on April 3, 2009, Indalex obtained protection
under the CCAA. Both plans faced funding deficiencies when Indalex filed for the CCAA stay. The
wind-up deficiency of the Salaried Plan was estimated at $1.8 million as of December31, 2008. The
funding deficiency of the Executive Plan was estimated at $3.0 million on a wind-up basis as of
January 1,2008.

7 From the beginning of the insolvency proceedings, the Indalex Group’s reorganization strategy
was to sell both lndalex and lndalex U.S. as a going concern while they were under CCAA and
Chapter 11 protection. To this end, Indalex and Indalex U.S. sought to enter into a common
agreement for debtor-in-possession (“DIP”) financing under which the two companies [page288
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could draw from joint credit facilities and would guarantee each other’s liabilities.

8 Indalex’s financial distress threatened the interests of all the Plan Members. If thereorganization failed and Indalex were liquidated under the Bankruptcy and Insolvency Act, R.S.C.1985, c. B-3 (“BIA”), they would not have recovered any of their claims against Indalex for theunderfunded pension liabilities, because the priority created by the provincial statute would not berecognized under the federal legislation: Hits/c.’ Oil Operations Ltd v. Minister ofNationalRevenue, [1995] 3 S.C.R. 453. Although the priority was not rendered ineffective by the CCAA, thePlan Members’ position was uncertain.

9 The Indalex Group solicited terms from a variety of possible DIP lenders. In the end, itnegotiated an agreement with a syndicate consisting of the pre-filing senior secured creditors. OnApril 8,2009, the CCAA court issued an Amended and Restated Initial Order (“Amended InitialOrdert’) authorizing lndalex to borrow US$24.4 million from the DIP lenders and grant thempriority over all other creditors (“DIP charge”) in that amount. In his endorsement of the order,Morawetz J. made a finding that Indalex would be unable to achieve a going-concern solutionwithout DIP financing. Such financing was necessary to support Indalex’s business until the salecould be completed.

10 The Plan Members did not participate in the initial proceedings. The initial stay had beengranted ex pane. The CCAA judge ordered Indalex to serve a copy of the stay order on everycreditor owed $5,000 or more within 10 days of the initial order of April 3. As of April 8, when themotion to amend the initial order was heard, none of the Executive Plan’s members had been servedwith that order; nor did any of them receive notice of the motion to amend it. The USW did receiveshort notice, but chose not to attend. Morawetz J. authorized Indalex to proceed on the basis of anabridged time for [page289] service. The Plan Members were given notice of all subsequentproceedings. None of the Plan Members appealed the Amended Initial Order to contest the DIPcharge.

11 On June 12, 2009, Indalex applied for authorization to increase the DIP loan amount toUS$29.5 million. At the hearing, the Executive Plan’s members initially opposed the motion,seeking to reserve their rights. After it was confirmed that the motion was merely to increase theamount of the DIP charge (without changing the terms of the loan), they withdrew their oppositionand the court granted the motion.

12 On April 22, 2009, the court extended the stay of proceedings and approved a marketingprocess for the sale of lndalex’s assets. The Plan Members did not oppose the application to approvethe marketing process. Under the approved bidding procedure, the Indalex Group solicited a widevariety of potential buyers.

13 Indalex received a bid from SAPA Holding AB (“SAPA”). It was for approximately US$30million, and SAPA did not assume responsibility for the pension plans’ wind-up deficiencies.According to the Monitor’s estimate, the liquidation value of Indalex’s assets was US$44.7 million.
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Indalex brought an application for an order approving a bidding procedure for a competitive auction
and deeming SAPA’s bid to be a qualifying bid. The Executive Plans members opposed the
application, expressing concern that the pension liabilities would not be assumed. Morawetz J.
nevertheless issued the order on July 2, 2009; in it, he approved the bidding procedure for sale,
noting that the Executive Plan’s members could raise their objections at the time of approval of the
final bid.

[page29o]

13 The bidding procedure did not trigger any competing bids. On July 20, 2009, Indalex and
Indalex U.S. brought motions before their respective courts to approve the sale of substantially all
their assets under the terms of SAPA’s bid. Indalex also moved for approval of an interim
distribution of the sale proceeds to the DIP lenders. The Plan Members opposed Indalex’s motion.
First, they argued that it was estimated that a forced liquidation would produce greater proceeds
than SAPA’s bid. Second, they contended that their claims had priority over that of the DIP lenders
because the unfunded pension liabilities were subject to a statutory deemed trust under the PBA.
They also contended that Indalex had breached its flduciary obligations by failing to meet its
obligations as a plan administrator throughout the insolvency proceedings.

15 The court dismissed the Plan Members first objection, holding that there was no evidence
supporting the argument that a forced liquidation would be more beneficial to suppliers, customers
and the 950 employees. It approved the sale on July 20, 2009. The order in which it did so directed
the Monitor to make a distribution to the DIP lenders. With respect to the second objection,
however, Campbell J. ordered the Monitor to hold a reserve in an amount to be determined by the
Monitor, leaving the Plan Members arguments based on their right to the proceeds of the sale open
for determination at a later date.

16 The sale to SAPA closed on July 31, 2009. The Monitor collected $30.9 million in proceeds. It
distributed US$17 million to the DIP lenders, paid certain fees, withheld a portion to cover various
costs and retained $6.75 million in reserve pending determination of the Plan Members rights. At
the closing, Indalex owed US$27 million to the DIP lenders. The payment of US$17 million left a
US$10 million shortfall in the amount owed to these lenders. The DIP lenders called on Indalex
U.S. to cover this shortfalL under the guarantee [page29ll contained in the DIP lending agreement.
Indalex U.S. paid the amount of the shortfall. Since Indalex U.S. was, as a term of the guarantee,
subrogated to the DIP lenders’ priority, it became the highest ranking creditor of Indalex, with a
claim for US$10 million.

17 Following the sale of Lndalexs assets, its directors resigned. Indalex U.S., a part of Indalex
Group, took over the management of lndalex, whose assets were limited to the sale proceeds held
by the Monitor. A Unanimous Shareholder Declaration was executed on August 12, 2009; in it, Mr.
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Keith Cooper was appointed to manage Indalex’s affairs. Mr. Cooper was an employee of PT!Consulting Inc.

18 In accordance with the right reserved by the court on July 20, 2009, the Plan Members broughtmotions on August 28, 2009 for a declaration that a deemed trust equal in amount to the unfundedpension liability was enforceable against the proceeds of the sale. They contended that they hadpriority over the secured creditors pursuant to s. 57(4) of the FBI! and s. 30(7) of the PFSA. Indalex,in turn, brought a motion for an assignment in bankruptcy to secure the priority regime it argued forin opposing the Plan Members’ motions.

19 On October 14,2009, while judgment was pending, Indalex U.S. converted the Chapter 11restructuring proceeding in the U.S. into a Chapter 7 liquidation proceeding. On November 5, 2009,the Superintendent of Financial Services (“Superintendent”) appointed the actuarial firm ofMomeau Sobeco Limited Partnership (“Morneau”) to replace Indalex as administrator of the plans.

20 On February’ 18, 2010, Campbell). dismissed the Plan Members’ motions, concluding that thedeemed trust did not apply to the wind-up deficiencies, because the associated payments were not“due” or “accruing due” as of the date of the wind up. He found that the Executive Plan did[page292j not have a wind-up deficiency, since it had not yet been wound up. He thus found itunnecessary to rule on Indalex’s motion for an assignment in bankruptcy (2010 ONSC 1114,79C.C.P.B. 301). The Plan Members appealed the dismissal of their motions.

21 The Ontario Court of Appeal allowed the Plan Members’ appeals. It found that the deemedtrust created by s. 57(4) of the PB,! applies to all amounts due with respect to plan wind-updeficiencies. Although the court noted that it was likely that no deemed trust existed for theExecutive Plan on the plain meaning of the provision, it declined to address this question, because itfound that the Executive Plan’s members had a claim arising from Indalex’s breach of its fiduciaryobligations in failing to adequately protect the Plan Members’ interests (201? ONCA 265, 104 O.k.(3d) 641).

22 The Court of Appeal concluded that a constructive trust was an appropriate remedy forIndalex’s breach of its fiduciary obligations. The court was of the view that this remedy did notharm the DIP lenders, but affected only lndalex U.S. It imposed a constructive trust over thereserved fund in favour of the Plan Members. Turning to the question of distribution, it also foundthat the deemed trust had priority over the DIP charge because the issue of federal paramountcy hadnot been raised when the Amended Initial Order was issued, and that Indalex had stated that itintended to comply with any deemed trust requirements. The Court of Appeal Found that there wasnothing in the record to suggest that not applying the paramountcy doctrine would frustrate
Indalex’s ability to restructure.

23 The Court of Appeal ordered the Monitor to make a distribution from the reserve fund in orderto pay the amount of each plan’s deficiency. It also issued a costs endorsement that approved
payment of the costs of the Executive Plan’s members from that plan’s fund, but declined to order
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the payment of costs to the USW from the fund of the Salaried Plan (2011 ONCA 578, 81 C.B.R.
(5th) 165).

[page293)

24 The Monitor, together with Sun Indalex, a secured creditor of Indalex U.S., and George L.
Miller, Indalex U.S.’s trustee in bankruptcy, appeals the Court of Appeal’s order. Both the
Superintendent and Morneau support the Plan Members’ position as respondents. A number of
stakeholders are also participating in the appeals to this Court. In addition, USW appeals the costs
endorsement. As I agree with my colleague Cromwell J. on the appeal from the costs endorsement, I
will not deal with it in these reasons.

II. Issues

25 The appeals raise four issues:

1. Does the deemed trust provided for ins. 57(4) of the FBA apply to wind-up
deficiencies?

2. If so, does the deemed trust supersede the DIP charge?
3. Did Indalex have any fiduciary obligations to the Plan Members when

making decisions in the context of the insolvency proceedings?
4. Did the Court of Appeal properly exercise its discretion in imposing a

constructive trust to remedy the breaches of fiduciary duties?

III. Analysis
A. Does the Deemed Trust Providedfor in Section 5 7(1) of the PBA Apply to Wind-up

Deficiencies?

26 The first issue is whether the statutory deemed trust provided for ins. 57(4) of the PBA
extends to wind-up deficiencies. This question is one of statutory interpretation, which requires
examination of both the wording and context of the relevant provisions of the PBA. Section 57(4) of
the PBA affords protection to members of a pension plan with respect to their employerts
contributions upon wind up of the plan. The provision reads:

[page294]

57....



Page 19

(4) Where a pension plan is wound up in whole or in part, an employerwho is required to pay contributions to the pension fund shall be deemed to holdin trust for the beneficiaries of the pension plan an amount of money equal toemployer contributions accrued to the date of the wind up but not yet due underthe plan or regulations.

27 The most obvious interpretation is that where a plan is wound up, this provision protects allcontributions that have accrued but are not yet due. The words used appear to include thecontribution the employer is to make where a plan being wound up is in a deficit position. Thisquite straightforward interpretation, which is consistent with both the historical broadening of theprotection and the remedial purpose of the provision, is being challenged on the basis of a narrowdefinition of the word “accrued”. I do not find that this argument justifies limiting the protectionafforded to plan members by the Ontario legislature.

28 The PBA sets out the rules for the operation of funded contributory defined benefit pensionplans in Ontario. In an ongoing plan, an employer must pay into a fund all contributions it withholdsfrom its employees’ salaries. In addition, while the plan is ongoing, the employer must make twokinds of payments. One relates to current service contributions - the employer’s own regularcontributions to the pension fund as required by the plan. The other ensures that the fund issufficient to meet the plan’s liabilities. The employees interest in having the contributions madewhile the plan is ongoing is protected by a deemed trust provided for in s. 57(3) of the PBA.
29 The PEA also establishes a comprehensive scheme for winding up a pension plan. Section75(I)(a) imposes on the employer the obligation to “pay” an amount equal to the total of all“payments that are due or that have accrued and have not been paid into the fund. In addition, s.75(1 )(b) sets out a formula for calculating the amount that must be [page295] paid to ensure that thefund is sufficient to cover all liabilities upon wind up. Within six months after the effective date ofthe wind up, the plan administrator must file a wind-up report that lists the plan’s assets andliabilities as of the date of the wind up. If the wind-up report shows an actuarial deficit, theemployer must make wind-up deficiency payments. Consequently, s. 75(I)(a) and (b)jointlydetermine the amount of the contributions owed when a plan is wound up.

30 It is common ground that the contributions provided for ins. 75(l)(a) are covered by thewind-up deemed trust. The only question is whether it also applies to the deficiency paymentsrequired by s. 75(I)(b). I would answer this question in the affirmative in view ofthe provision’swording, context and purpose.

31 It is readily apparent that the wind-up deemed trust provision (s. 57(4) FDA) does not place anexpress limit on the “employer contributions accrued to the date of the wind up but not yet due”,and! find no reason to exclude contributions paid unders. 75(I)(b). Section 75(I)(a) explicitlyrefers to “an amount equal to the tolal of all payments” that have accrued, even those that were not
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yet due as of the date of the wind up, whereas s. 75(1)(b) contemplates an “amount’ that is

calculated on the basis of the value of assets and of liabilities that have accrued when the plan is

wound up. Section 75(l) reads as follows:

75. (1) Where a pension plan is wound up, the employer shall pay into the

pension fund,

(a) an amount equal to the total of all payments that, under this Act, the
regulations and the pension plan, are due or that have accrued and
that have not been paid into the pension fund; and

(b) an amount equal to the amount by which,

(I) the value of the pension benefits under the pension plan that
would be guaranteed by the Guarantee Fund under this Act
and the regulations if the Superintendent declares [page296]
that the Guarantee Fund applies to the pension plan,

(ii) the value of the pension benefits accrued with respect to
employment in Ontario vested under the pension plan, and

(iii) the value of benefits accrued with respect to employment in
Ontario resulting from the application of subsection 39 (3) (50
per cent rule) and section 74,

exceed the vahe of the assets of the pension fund allocated as
prescribed for payment of pension benefits accrued with respect to
employment in Ontario.

32 Since both the amount with respect to payments (s. 75(1)(a)) and the one ascertained by

subtracting the assets from the liabilities accrued as of the date of the wind up (s. 75(1)(b)) are to be

paid upon wind up as employer contributions, they are both included in the ordinary meaning of the

words of s. 57(4) of the PBA: “... amount of money equal to employer contributions accrued to the

date of the wind up but not yet due under the plan or regulations”. As 1 mentioned above, this

reasoning is challenged in respect of s. 75(l)(b), not of s. 75(1)(a).

33 The appellant Sun Lndalex argues that since the deficiency is not finally quantified until well

after the effective date of the wind up, the liability of the employer cannot be said to have accrued.

The Monitor adds that the payments the employer must make to satisfy its wind-up obligations may

change over the five-year period within which s. 31 of the FDA Regulations, R.R.O. 1990, Reg.

909, requires that they be made. These parties illustrate their argument by referring to what occurred

to the Salaried Plans fund in the case at bar. In 2007-8, Indalex paid down the vast majority of the

SI.6 million wind-up deficiency associated with the Salaried Plan as estimated in 2006. By the end
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of 2008, however, this deficiency had risen back up to $1.8 million as a result of a decLine in thefund’s asset value. According to this argument, the amount could not have accrued as of the date ofthe wind up, because it could not be calculated with certainty.

[page297}

34 Unlike my colleague Cromwell J., I find this argument unconvincing. I instead agree with theCourt of Appeal on this point. The wind-up deemed trust concerns “employer contributions accruedto the date of the wind up but not yet due under the plan or regulations”. Since the employees ceaseto accumulate entitlements when the plan is wound up, the entitlements that are used to calculate thecontributions have all been accumulated before the wind-up date. Thus the liabilities of theemployer are complete - have accrued - before the wind up. The distinction between my approachand the one Cromwell J. takes is that he requires that it be possible to perform the calculation beforethe date of the wind up, whereas lam of the view that the time when the calculation is actuallymade is not relevant as long as the liabilities are assessed as of the date of the wind up. The date atwhich the liabilities are reported or the employer’s option to spread its contributions as allowed bythe regulations does not change the legal nature of the contributions.

35 In Hydro-Electric Power Commission of Ontario v. Albright (1922), 64 S.C.R. 306, Duff J.considered the meaning of the word “accrued” in interpreting the scope of a covenant. He found that

the word “accrued” according to welt recognized usage has, as applied to rights
or liabilities the meaning simply of completely constituted - and it may have this
meaning although it appears from the context that the right completely
constituted or the liability completely constituted is one which is only exercisable
or enforceable infuturo - a debt for example which is debitum inpraesenti
solvendum infuturo. [Emphasis added; pp. 3 12-13.]

36 Thus, a contribution has “accrued” when the liabilities are completely constituted, even if thepayment itself will not fall due until a later date. lfthis principle is applied to the facts of this case,the liabilities related to contributions to the fund allocated for payment of the pension benefitscontemplated ins. 75(l)(b) are completely [page298] constituted at the time of the wind up, becauseno pension entitlements arise after that date. In other words, no new liabilities accrue at the time ofor after the wind up. Even the portion of the contributions that is related to the elections planmembers may make upon wind up has “accrued to the date of the wind up”, because it is based onrights employees earned before the wind-up date.

37 The fact that the precise amount of the contribution is not determined as of the time of thewind up does not make it a contingent contribution that cannot have accrued for accountingpurposes (Canadian Pacific Ltd. v. MN.R. (1998), 4L O.R. (3d) 606 (C.A.), at p.621). The use ofthe word “accrued” does not limit liabilities to amounts that can be determined with precision. As a
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result, the words “contributions accrued” can encompass the contributions mandated by s. 75(1)(b)
of the PBA.

38 The legislative history supports my conclusion that wind-up deficiency contributions are
protected by the deemed trust provision. The Ontario legislature has consistently expanded the
protection afforded in respect of pension plan contributions. I cannot therefore accept an
interpretation that would represent a drawback from the protection extended to employees. I will not
reproduce the relevant provisions, since my colleague Cromwell J. quotes them.

39 The original statute provided solely for the employer’s obligation to pay all amounts required
to be paid to meet the test for solvency (The Pension BenefitsAct, 1965, S.O. 1965, c. 96, s. 22(2)),
but the legislature subsequently afforded employees the protection of a deemed trust on the
employer’s assets in an amount equal to the sums withheld from employees as contributions and
sums due from the employer as service contributions (s. 23a, added by The Pension Benefits
A,nendmenrAct, 1973, S.O. 1973, c. [13, s. 6). In a later version, it protected not only contributions
that were due, but also those that had accrued, with the amounts being calculated as if the plan had
been wound up (The Pension BenefitsAmendmentAct, 1980, S.O. 1980. c. 80).

[page299j

40 Whereas all employer contributions were originally covered by a single provision, the
legislature crafted a separate provision in 1980 that specifically imposed on the employer the
obligation to fund the wind-up deficiency. At the time, it was clear from the words used in the
provision that the amount related to the wind-up deficiency was excluded from the deemed trust
protection (Tue Pension BenefitsAmenthnentAct, 1980). In 1983, the legislature made a distinction
between the deemed trust for ongoing employer contributions and the one for certain payments to
be made upon wind up (ss. 23(4)(a) and 23(4)(b), added by Pension BenefitsArnenclrnentAct, 1983,
S.O. 1983, c. 2, s. 3). In that version, the wind-up deficiency payments were still excluded from the
deemed trust. However, the legislature once again made changes to the protection in 1987. The
1987 version is, in substance, the one that applies in the case at bar. In the Pension Benefits Act,
1987, S,O. 1987. c. 35, a specific wind-up deemed trust was maintained, but the wind-up deficiency
payments were no longer excluded from it, because the limitation that had been imposed until then
with respect to payments that were due or had accrued while the plan was ongoing had been
eliminated. My comments to the effect that the previous versions excluded the wind-up deficiency
payments do not therefore apply to the 1987 statute, since it was materially different.

41 Whereas it is clear from the 1983 amendments that the deemed trust provided for in s.
23(4)(b) was intended to include only current service costs and special payments, this is less clear
from the subsequent versions of the P134. To give meaning to the 1987 amendment, I have to
conclude that the words refer to a deemed trust in respect of all “employer contributions accrued to
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the date of the wind up but not yet due under the plan or regulations’.

42 The employer’s liability upon wind up is now set out in a single section which elegantlyparallels the wind-up deemed trust provision. It can be seen from the legislative history’ that theprotection has expanded from (I) only the service contributions [page300j that were due, to (2)amounts payable calculated as if the plan had been wound up, to (3) amounts that were due and hadaccrued upon wind up but excluding the wind-up deficiency payments, to (4) all amounts due andaccrued upon wind up.

43 Therefore, in my view, the legislative history leads to the conclusion that adopting a narrowinterpretation that would dissociate the employers payment provided for ins. 75(1)(b) of the PMfrom the one provided for ins. 75(l)(a) would be contrary to the Ontario legislature’s trend towardbroadening the protection. Since the provision respecting wind-up payments sets out the amountsthat are owed upon wind up, I see no historical, legal or logical reason to conclude that the wind-updeemed trust provision does not encompass all of them.

44 Thus, I am of the view that the words and context of s. 57(4) lend themselves easily to aninterpretation that includes the wind-up deficiency payments, and I find additional support for thisin the purpose of the provision. The deemed trust provision is a remedial one. Its purpose is toprotect the interests of plan members. This purpose militates against adopting the limited scopeproposed by Indalex and some of the interveners. In the case of competing priorities betweencreditors, the remedial purpose favours an approach that includes all wind-up payments in the valueof the deemed trust in order to achieve a broad protection.

45 In sum, the relevant provisions, the legislative history and the purpose are all consistent withinclusion of the wind-up deficiency in the protection afforded to members with respect to employercontributions upon the wind up of their pension plan. I therefore find that the Court of Appealcorrectly held with respect to the Salaried Plan, which had been wound up as of December31,2006, that Indalex was deemed to hold in trust the amount necessary to satisfy the wind-updeficiency.

46 The situation is different with respect to the Executive Plan. Unlike s. 57(3), which providesthat [page3Ol] the deemed trust protecting employer contributions exists while a plan is ongoing, s.57(4) provides that the wind-up deemed trust comes into existence only when the plan is wound up.This is a choice made by the Ontario legislature. I would not interfere with it. Thus, the deemedtrust entitlement arises only once the condition precedent of the plan being wound up has beenfulfilled. This is true even if it is certain that the plan will be wound up in the future. At the time ofthe sale, the Executive Plan was in the process of being, but had not yet been, wound up.
Consequently, the deemed trust provision does not apply to the employer’s wind-up deficiencypayments in respect of that plan.

47 The Court of Appeal declined to decide whether a deemed trust arose in relation to the
Executive Plan, stating that it was unnecessary to decide this issue. However, the court expressed
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concern that a reasoning that deprived the Executive Plan’s members of the benefit of a deemed
trust would mean that a company under CCAA protection could avoid the priority of the PBA
deemed trust simply by not winding up an underfunded pension plan. The fear was that Indalex
could have relied on its own inaction to avoid the consequences that flow from a wind up. I am not
convinced that the Court of Appeal’s concern has any impact on the question whether a deemed
trust exists, and I doubt that an employer could avoid the consequences of such a security interest
simply by refusing to wind up a pension plan. The Superintendent may take a number of steps,
including ordering the wind up of a pension plan under s. 69(1) of the PBiI in a variety of
circumstances (sees. 69(1)(d) PBA). The Superintendent did not choose to order that the plan be
wound up in this case.

B. Does the Deemed Trust Supersede the DIP Charge?

48 The finding that the interests of the Salaried Plan’s members in all the employer’s wind-up
contributions to the Salaried Plan are protected by a [page3o2] deemed trust does not mean that part
of the money reserved by the Monitor from the sale proceeds must be remitted to the Salaried Plan’s
Fund. This will be the case only if the provincial priorities provided for in s. 30(7) of the PPSA
ensure that the claim of the Salaried Plan’s members has priority over the DIP charge. Section 30(7)
reads as follows:

30.

(7) A security’ interest in an account or inventory and its proceeds is
subordinate to the interest of a person who is the beneficiary of a deemed trust
arising under the Employment Standards Act or under the Pension Benefits Act.

The effect of s. 30(7) is to enable the Salaried Plan’s members to recover from the reserve fund,
insofar as it relates to an account or inventory and its proceeds in Ontario, ahead of all other secured
creditors.

49 The Appellants argue that any provincial deemed trust is subordinate to the DIP charge
authorized by the CCM order. They put forward two central arguments to support their contention.
First, they submit that the PEA deemed trust does not apply in CCAA proceedings because the
relevant priorities are those of the federal insolvency scheme, which do not include provincial
deemed trusts. Second, they argue that by virtue of the doctrine of federal paramountcy the DIP
charge supersedes the PEA deemed trust.

50 The Appellants’ first argument would expand the holding of Century Services Inc. v. Canada
(Attorney General), 2010 SCC 60, [20l0J 3 S.C.R. 379, so as to apply federal bankruptcy priorities
to CCAA proceedings, with the effect that claims would be treated similarly under the C€’AA and
the BIA. In Century Services, the Court noted that there are points at which the two schemes
converge:
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[page3o3]

Another point of convergence of the CCAA and the BIA relates to
priorities. Because the CCAA is silent about what happens if reorganization fails,
the BIA scheme of liquidation and distribution necessarily supplies the backdrop
for what will happen ifa CCAA reorganization is ultimately unsuccessful. [para.
23]

51 In order to avoid a race to liquidation under the hA, courts will favour an interpretation of theCCM that affords creditors analogous entitlements. Yet this does not mean that courts may readbankruptcy priorities into the CCAA at will. Provincial legislation defines the priorities to whichcreditors are entitled until that legislation is ousted by Parliament. Parliament did not expresslyapply all bankruptcy priorities either to CCAA proceedings or to proposals under the BIA. Althoughthe creditors of a corporation that is attempting to reorganize may bargain in the shadow of theirbankruptcy entitlements, those entitlements remain only shadows until bankruptcy occurs. At theoutset of the insolvency proceedings, Indalex opted for a process governed by the CCM, leaving nodoubt that although it wanted to protect its employees’ jobs, it would not survive as their employer.This was not a case in which a failed arrangement forced a company into liquidation under the hA.Indalex achieved the goal it was pursuing. It chose to sell its assets under the CCAA, not the BIA.

52 The provincial deemed trust under the EBA continues to apply in CCtIA proceedings, subjectto the doctrine of federal paramountcy (Crystalline Investments Ltd. v. Domgroup Ltd., 2004 SCC 3.[2004] I S.C.R. 60, at para. 43). The Court of Appeal therefore did not err in finding that at the endof a CCAA liquidation proceeding, priorities may be determined by the PPSA’s scheme rather thanthe federal scheme set out in the BIA.

[page3o4]

53 The Appellants’ second argument is that an order granting priority to the plan’s members onthe basis of the deemed trust provided for by the Ontario legislature would be unconstitutional inthat it would conflict with the order granting priority to the DIP lenders that was made under theCCAA. They argue that the doctrine of paramountcy resolves this conflict, as it would render theprovincial law inoperative to the extent that it is incompatible with the federal law.

54 There is a preliminary question that must be addressed before determining whether the
doctrine of paramountcy applies in this context. This question arises because the Court of Appealfound that although the CCAA court had the power to authorize a DIP charge that would supersedethe deemed trust, the order in this case did not have such an effect because paramountcy had not
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been invoked. As a result, the priority oldie deemed trust over secured creditors by virtue of s.

30(7) of the EPSA remained in effect, and the Plan Members’ claim ranked in priority to the claim

of Ge DIP lenders established in the CCIA order.

55 With respect, 1 cannot accept this approach to the doctrine of federal paramountcy. This

doctrine resolves conflicts in the application of overlapping valid provincial and federal legislation

(Canadian Western Bank v. Alberta, 2007 5CC 22, [20071 2 S.C.R. 3, at paras. 32 and 69).

Paramountcy is a question of law. As a result, subject to the application of the rules on the

admissibility of new evidence, it can be raised even if it was not invoked in an initial proceeding.

56 A party relying on paramountcy must “demonstrate that the federal and provincial laws are in

fact incompatible by establishing either that it is impossible to comply with both laws or that to

apply the provincial law would frustrate the purpose of the federal law” (Canadian Western Bank, at

para. 75). This Court has in fact applied the doctrine olparamountcy in the area of bankruptcy and

insolvency to come to the conclusion that a [page3o5] provincial legislature cannot, through

measures such as a deemed trust, affect priorities granted under federal legislation (Husky Oil).

57 None of the parties question the validity of either the federal provision that enables a CCAA

court to make an order authorizing a DIP charge or the provincial provision that establishes the

priority of the deemed trust. However, in considering whether the CCM court has, in exercising its

discretion to assess a claim, validly affected a provincial priority, the reviewing court should remind

itself of the rule of interpretation stated in Attorney General ofCanada v. Law Society ofBritish

Columbia, [1982] 2 S.C.R. 307 (at p. 356), and reproduced in Canadian Western flank (at para. 75):

When a federal statute can be properly interpreted so as not to interfere with a
provincial statute, such an interpretation is to be applied in preference to another

applicable construction which would bring about a conflict between the two

statutes.

58 In the instant case, the CCL4 judge, in authorizing the DIP charge, did not consider the fact

that the Salaried Plan’s members had a claim that was protected by a deemed trust, nor did he

explicitly note that ordinary creditors, such as the Executive Plans members, had not received

notice of the DIP loan motion. However, he did consider factors that were relevant to the remedial

objective of the CCAA and found that lndalex had in fact demonstrated that the CCAA’s purpose

would be frustrated without the DIP charge. It will be helpful to quote the reasons he gave on April

17, 2009 in authorizing the DIP charge ((2009), 52 C.B.R. (5th) 61):

(a) the Applicants are in need of the additional financing in order to support
operations during the period of a going concern restructuring;

[page3o6]
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(b) there is a benefit to the breathing space that would be afforded by the DIP
Financing that will permit the Applicants to identify a going concern
solution;

(c) there is no other alternative available to the Applicants for a going concern
solution;

(d) a stand-alone solution is impractical given the integrated nature of the
business of Indalex Canada and Indalex U.S.;

(e) given the collateral base of Indalex U.S., the Monitor is satisfied that it is
unlikely that the Post-Filing Guarantee with respect to the U.S. Additional
Advances will ever be called and the Monitor is also satisfied that the
benefits to stakeholders far outweighs the risk associated with this aspect
of the Post-Filing Guarantee;

(fl the benefit to stakeholders and creditors of the DIP Financing outweighs
any potential prejudice to unsecured creditors that may arise as a result of
the granting of super-priority secured financing against the assets of the
Applicants;

(g) the Pre-Filing Security has been reviewed by counsel to the Monitor and it
appears that the unsecured creditors of the Canadian debtors will be in no
worse position as a result of the Post-Filing Guarantee than they were
otherwise, prior to the CCAA filing, as a result of the limitation of the
Canadian guarantee set forth in the draft Amended and Restated Initial
Order

... ; and
(h) the balancing of the prejudice weighs in favour of the approval of the DIP

Financing. [para. 9]

59 Given that there was no alternative for a going-concern solution, it is difficult to accept theCourt of Appeals sweeping intimation that the DIP lenders would have accepted that their claimranked below claims resulting from the deemed trust. There is no evidence in the record that givescredence to this suggestion. Not only is it contradicted by the CCAA judge’s findings of fact, butcase after case has shown that “the priming of the DIP facility is a key aspect of the debtor’s abilityto attempt a workout” (J. P. Sarra, Rescue! The companies’ Creditors Arrangement Act (2007), at p.97). The harsh reality is that lending is governed by the commercial imperatives of the [page307]lenders, not by the interests of the plan members or the policy considerations that lead provincial
governments to legislate in favour of pension fund beneficiaries. The reasons given by Morawetz J.in response to the first attempt of the Executive Plan’s members to reserve their rights on June 12,
2009 are instructive. He indicated that any uncertainty as to whether the lenders would withhold
advances or whether they would have priority if advances were made did “not represent a positive
development”. He found that, in the absence of any alternative, the relief sought was “necessary and
appropriate” (2009 CanLIl 37906, at paras. 7-8).
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60 In this case, compliance with the provincial law necessarily entails defiance of the order made

under federal law. On the one hand, s. 30(7) of the PPSiI required a part of the proceeds from the

sale related to assets described in the provincial statute to be paid to the plan’s administrator before

other secured creditors were paid. On the other hand, the Amended Initial Order provided that the

DIP charge ranked in priority to “all other security interests, trusts, liens, charges and

encumbrances, statutory or otherwise” (para. 45). Granting priority to the DIP lenders subordinates

the claims of other stakeholders, including the Plan Members. This court-ordered priority based on

the CCAA has the same effect as a statutory priority. The federal and provincial laws are

inconsistent, as they give rise to different, and conflicting, orders of priority. As a result of the

application of the doctrine of federal paramountcy, the DIP charge supersedes the deemed trust.

C. Did Indalex Have Fiduciary Obligations to the Plan Members?

61 The fact that the DIP financing charge supersedes the deemed trust or that the interests of the

Executive Plan’s members are not protected by the deemed trust does not mean that Plan Members

have no right to receive money out of the reserve [page3OSj fund. What remains to be considered is

whether an equitable remedy, which could override all priorities, can and should be granted for a

breach by Indalex of a fiduciary duty.

62 The first stage of a fiduciary duty analysis is to determine whether and when fiduciary

obligations arise. The Court has recognized that there are circumstances in which a pension plan

administrator has fiduciary obligations to plan members both at common law and under statute

(Burke t& Hudson’s Bay Co., 2010 5CC 34, [201012 S.C.R. 273, at para. 41). It is clear that the

indicia of a fiduciary relationship attach in this case between the Plan Members and Indalex as plan

administrator. Sun Indalex and the Monitor do not dispute this proposition.

63 However, Sun Indalex and the Monitor argue that the employer has a fiduciary duty only

when it acts as plan administrator - when it is wearing its administrator’s ‘hat”. They contend that,

outside the plan administration context, when directors make decisions in the best interests of the

corporation, the employer is wearing solely its “corporate hat”. On this view, decisions made by the

employer in its corporate capacity are not burdened by the corporation’s fiduciary obligations to its

pension plan members and, consequently, cannot be found to conflict with plan members’ interests.

This is not the correct approach to take in determining the scope of the fiduciary obligations of an

employer acting as plan administrator.

64 Only persons or entities authorized by the PBA can act as plan administrators (ss. 1(l) and

8(1 )(a)). The employer is one of them. A corporate employer that chooses to act as plan

administrator accepts the fiduciary obligations attached to that function. Since the directors of a

corporation also have a fiduciary duty to the corporation, the fact that the corporate employer can

act as administrator [page3O9l ofa pension plan means that s. 8(1)(a) of the PBA is based on the

assumption that not all decisions taken by directors in managing a corporation will result in conflict

with the corporation’s duties to the plan’s members. However, the corporate employer must be
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prepared to resolve conflicts where they arise. Reorganization proceedings place considerable
burdens on any debtor, but these burdens do not release an employer that acts as plan administrator
from its fiduciary obligations.

65 Section 22(4) of the FDA explicitly provides that a plan administrator must not permit its own
interest to conflict with its duties in respect of the pension fund. Thus, where an employer’s own
interests do not converge with those of the plan’s members, it must ask itself whether there is a
potential conflict and, if so, what can be done to resolve the conflict. Where interests do conflict, I
do not find the two hats metaphor helpful. The solution is not to determine whether a given decision
can be classified as being related to either the management of the corporation or the administration
of the pension plan. The employer may well take a sound management decision, and yet do
something that harms the interests of the plan’s members. An employer acting as a plan
administrator is not permitted to disregard its fiduciary obligations to plan members and favour the
competing interests of the corporation on the basis that it is wearing a ‘corporate hat”. What is
important is to consider the consequences of the decision, not its nature.

66 When the interests the employer seeks to advance on behalf of the corporation conflict with
interests the employer has a duty to preserve as plan administrator, a solution must be found to
ensure that the plan members’ interests are taken care of. This may mean that the corporation puts
the members on notice, or that it finds a replacement administrator, appoints representative counsel
or [page3lO) finds some other means to resolve the conflict. The solution has to fit the problem, and
the same solution may not be appropriate in every case.

67 In the instant case, Indalex’s fiduciary obligations as plan administrator did in fact conflict
with management decisions that needed to be taken in the best interests of the corporation. Indalex
had a number of responsibilities as plan administrator. For example, s. 56(l) of the PBA required it
to ensure that contributions were paid when due. Section 56(2) required that it notify the
Superintendent if contributions were not paid when due. It was also up to Indalex under s. 59 to
commence proceedings to obtain payment of contributions that were due but not paid. Indalex, as an
employer, paid all the contributions that were due. However, its insolvency put contributions that
had accrued to the date of the wind up at risk. In an insolvency context, the administrator’s claim for
contributions that have accrued is a provable claim.

68 In the context of this case, the fact that Indalex, as plan administrator, might have to claim
accrued contributions from itself means that it would have to simultaneously adopt conflicting
positions on whether contributions had accrued as of the date of liquidation and whether a deemed
trust had arisen in respect of wind-up deficiencies. This is indicative ofa clear conflict between
Indalex’s interests and those of the Plan Members. As soon as it saw, or ought to have seen, a

potential for conflict, Indalex should have taken steps to ensure that the interests of the Plan
Members were protected. It did not do so. On the contrary, it contested the position the Plan
Members advanced. At the very least, Indalex breached its duty to avoid conflicts of interest (s.
22(4) PBA).
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69 Since the Plan Members seek an equitable remedy, it is important to identify the point at

[page3 II] which Indalex should have moved to ensure that their interests were safeguarded. Before

doing so, I would stress that factual contexts are needed to analyse conflicts between interests, and

that it is neither necessary nor useful to attempt to map out all the situations in which conflicts may

arise.

70 As I mentioned above, insolvency puts the employer’s contributions at risk. This does not

mean that the decision to commence insolvency proceedings entails on its own a breach of a

fiduciary obligation. The commencement of insolvency proceedings in this case on April 3,2009 in

an emergency situation was explained by Timothy R. .1. Stubbs, the then-president of Indalex. The

company was in default to its lender, it faced legal proceedings for unpaid bills, it had received a

termination notice effective April 6 from its insurers, and suppliers had stopped supplying on credit.

These circumstances called for urgent action by Indalex lest a creditor start bankruptcy proceedings

and in so doing jeopardize ongoing operations and jobs. Several facts lead me to conclude that the

stay sought in this case did not, in and of itself, put Indalex in a conflict of interest.

71 First, a stay operates only to freeze the parties rights. In most cases, stays are obtained ex

pane. One of the reasons for refraining from giving notice of the initial stay motion is to avert a

situation in which creditors race to court to secure benefits that they would not enjoy in insolvency.

Subjecting as many creditors as possible to a single process is seen as a way to treat all of them

more equitably. In this context, plan members are placed on the same footing as the other creditors

and have no special entitlement to notice. Second, one of the conclusions of the order Indalex

sought was that it was to be served on all creditors, with a few exceptions, within 10 days. The

notice allowed any interested party to apply to vary the order. Third, Indalex was permitted to pay

all pension benefits. Although the order excluded special solvency payments, no ruling was made at

that point on the [page3 12] merits of the creditors’ competing claims, and a stay gave the Plan

Members the possibility of presenting their arguments on the deemed trust rather than losing it

altogether as a result of a bankruptcy proceeding, which was the alternative.

72 Whereas the stay itself did not put Indalex in a conflict of interest, the proceedings that

followed had adverse consequences. On April 8, 2009, Indalex brought a motion to amend and

restate the initial order in order to apply for DIP financing. This motion had been foreseen. Mr.

Stubbs had mentioned in the affidavit he signed in support of the initial order that the lenders had

agreed to extend their financing, but that Indalex would be in need of authorization in order to

secure financing to continue its operations. However, the initial order had not yet been served on the

Plan Members as of April 8. Short notice of the motion was given to the USW rather than to all the

individual Plan Members, but the USW did not appear. The Plan Members were quite simply not

represented on the motion to amend the initial stay order requesting authorization to grant the DIP

charge.

73 In seeking to have a court approve a form of financing by which one creditor was granted

priority over all other creditors, Indalex was asking the CCAA court to override the Plan Members’
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priority. This was a case in which Indalex’s directors permitted the corporation’s best interests to be
put ahead of those of the Plan Members. The directors may have fulfilled their fiduciary duty to
Indalex, but they placed ]ndalex in the position of failing to fulfil its obligations as plan
administrator. The corporation’s interest was to seek the best possible avenue to survive in an
insolvency context. The pursuit of this interest was not compatible with the plan administrator’s
duty to the Plan Members to ensure that all contributions were paid into the funds. In the context of
this case, the plan administrator’s duty to the Plan Members meant, in particular, that it should at
least have given them the opportunity to present their arguments. This duty [page3 13] meant, at the
very least, that they were entitled to reasonable notice of the DIP financing motion. The terms of
that motion, presented without appropriate notice, conflicted with the interests of the Plan Members.
Because Indalex supported the motion asking that a priority be granted to its lender, it could not at
the same time argue for a priority based on the deemed trust.

74 The Court of Appeal found a number of other breaches. I agree with Cromwell J. that none of
the subsequent proceedings had a negative impact on the Plan Members’ rights. The events that
occurred, in particular the second DIP financing motion and the sale process, were predictable and,
in a way, typical of reorganizations. Notice was given in all cases. The Plan Members were
represented by able counsel. More importantly, the court ordered that funds be reserved and that a
full hearing be held to argue the issues.

75 The Monitor and George L. Miller, Indalex V.S.’s trustee in bankruptcy, argue that the Plan
Members should have appealed the Amended Initial Order authorizing the DIP charge, and were
precluded from subsequently arguing that their claim ranked in priority to that of the DIP lenders.
They take the position that the collateral attack doctrine bars the Plan Members from challenging
the DIP financing order. This argument is not convincing. The Plan Members did not receive notice
of the motion to approve the DIP financing. Counsel for the Executive Plan’s members presented
the argument of that plan’s members at the first opportunity and repeated it each time he had an
occasion to do so. The only time he withdrew their opposition was at the hearing of the motion for
authorization to increase the DIP loan amount after being told that the only purpose of the motion
was to increase the amount of the authorized loan. The CCAA judge set a hearing date for the very
purpose of presenting the arguments that Indalex, as plan administrator, could have presented when
it requested the amendment to the initial order. [page3 14] It cannot now be argued, therefore, that
the Plan Members are barred from defending their interests by the collateral attack doctrine.

D. Would an Equitable Remedy Be Appropriate in the Circumstances?

76 The definition of”secured creditor” ins. 2 of the CCAA includes a trust in respect of the
debtor’s property. The Amended Initial Order (at para. 45) provided that the DIP lenders’ claims
ranked in priority to all trusts, “statutory or otherwise”. Indalex U.S. was subrogated to the DIP
lenders’ claim by operation of the guarantee in the DIP lending agreement.

77 Counsel for the Executive Plan’s members argues that the doctrine of equitable subordination
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should apply to subordinate Indalex U.S.’s subrogated claim to those of the Plan Members. This

Court discussed the doctrine of equitable subordination in Canada Deposit Insurance Corp. v.

Canadian Commercial Bank. [19921 3 S.C.R. 558, but did not endorse it, leaving it for future

determination (p. 609). 1 do not need to endorse it here either. Suffice to say that there is no

evidence that the lenders committed a wrong or that they engaged in inequitable conduct, and no

party has contested the validity of lndalex U.S.’s payment of the US$10 million shortfall.

78 This leaves the constructive trust remedy ordered by the Court of Appeal. It is settled law that

proprietary remedies are generally awarded only with respect to property that is directly related to a

wrong or that can be traced to such property. I agree with my colleague Cromwell J. that this

condition is not met in the case at bar. I adopt his reasoning on this issue.

79 Moreover, I am of the view that it was unreasonable for the Court of Appeal to reorder the

priorities in this case. The breach of fiduciary duty identified in this case is, in substance, the lack of

notice. Since the Plan Members were allowed to fully argue their case at a hearing specifically held

[page3 15] to adjudicate their rights, the CCAA court was in a position to hilly appreciate the parties’

positions.

80 It is difficult to see what gains the Plan Members would have secured had they received notice

of the motion that resulted in the Amended Initial Order. The CCAA judge made it clear, and his

finding is supported by logic, that there was no alternative to the DIP loan that would allow for the

sale of the assets on a going-concern basis. The Plan Members presented no evidence to the

contrary. They rely on conjecture alone. The Plan Members invoke other cases in which notice was

given to plan members and in which the members were able to fully argue their positions. However,

in none of those cases were plan members able to secure any additional benefits. Furthermore, the

Plan Members were allowed to fully argue their case. As a result, even though Indalex breached its

fiduciary duty to notify the Plan Members of the motion that resulted in the Amended Initial Order,

their claim remains subordinate to that of Indalex U.S.

IV. Conclusion

81 There are good reasons forgiving special protection to members of pension plans in

insolvency proceedings. Parliament considered doing so before enacting the most recent

amendments to the CC’zlA, but chose not to Qin Act to amend the Bankruptcy and Insolvency Act,

the Companies’ Creditors Arrangement Act, the Wage Earner Protection Program Act and chapter
47 ofthe Statutes ofCanada, 2005, S.C. 2007, c. 36, in force September 18, 2009, SI/2009-68; see

also Bill C-50 I ,An Act to amend the Bankruptcy and Insolvency Act and other Acts (‘pension

protection), 3rd Sess., 40th Parl., March 24, 2010 (subsequently amended by the Standing

Committee on Industry, Science and Technology, March 1,2011)). A report of the Standing Senate

Committee on Banking, Trade and Commerce gave the following reasons for this choice:

[page3 16]
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Although the Committee recognizes the vulnerability of current
pensioners, we do not believe that changes to the BIA regarding pension claims
should be made at this time. Current pensioners can also access retirement
benefits from the Canada/Quebec Pension Plan, and the Old Age Security and
Guaranteed Income Supplement programs, and may have private savings and
Registered Retirement Savings Plans that can provide income for them in
retirement. The desire expressed by some of our witnesses for greater protection
for pensioners and for employees currently participating in an occupational
pension plan must be balanced against the interests of others. As we noted
earlier, insolvency - at its essence - is characterized by insufficient assets to
satisfy everyone, and choices must be made.

The Committee believes that granting the pension protection sought by
some of the witnesses would be sufficiently unfair to other stakeholdcrs that we
cannot recommend the changes requested. For example, we feel that super
priority status could unnecessarily reduce the moneys available for distribution to
creditors. In turn, credit availability and the cost of credit could be negatively
affected, and all those seeking credit in Canada would be disadvantaged.

(Debtors and Creditors Sharing the Burden: A Review of the Bankruptcy and Insolvency Act andthe Companies’ creditors Arrangement Act (2003), at p. 98; see also p. 88.)

82 In an insolvency process, a CCAA court must consider the employers fiduciary obligations toplan members as their plan administrator. It must grant a remedy where appropriate. However,
courts should not use equity to do what they wish Parliament had done through legislation.

83 In view of the fact that the Plan Members were successful on the deemed trust and fiduciaryduty issues, I would not order costs against them either in the Court of Appeal or in this Court.

84 1 would therefore allow the main appeals without costs in this Court, set aside the orders
[page3 17] made by the Court of Appeal, except with respect to orders contained in paras. 9 and 10
of the judgment of the Court of Appeal in the former executive members’ appeal and restore theorders of Campbell J. dated February 18,2010. I would dismiss USW’s costs appeal without costs.

The reasons of McLachlin C.J. and Rothstein and Cromwell JJ. were delivered by

CROMWELL J.:-
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I. Introduction

85 When a business becomes insolvent, many interests are at risk. Creditors may not be able to

recover their debts, investors may lose their investments and employees may lose theirjobs. If the

business is the sponsor of an employee pension plan, the benefits promised by the plan are not

immune from that risk. The circumstances leading to these appeals show how that risk can

materialize. Pension plans and creditors find themselves in a zero-sum game with not enough

money to go around. At a very general level, this case raises the issue of how the law balances the

interests of pension plan beneficiaries with those of other creditors.

86 Indalex Limited, the sponsor and administrator of employee pension plans, became insolvent

and sought protection from its creditors under the Companies’ Creditors Arrangement Act, R.S.C.

1985, c. C-36 (“CCAA”). Although all current contributions were up to date, the company’s pension

plans did not have sufficient assets to fulfill the pension promises made to their members. In a series

of court-sanctioned steps, which were judged to be in the best interests of all stakeholders, the

company borrowed a great deal of money to allow it to continue to operate. The parties injecting the

operating money were given a super priority over the claims by other creditors. When the business

was sold, thereby preserving hundreds of [page3l8] jobs, there was a shortfall between the sale

proceeds and the debt. The pension plan beneficiaries thus found themselves in a dispute about the

priority of their claims. The appellant, Sun Indalex Finance, LLC, claimed it had priority by virtue

of the super priority granted in the CCAA proceedings. The trustee in bankruptcy of the U.S.

Debtors (George L. Miller) and the Monitor (FTI Consulting) joined in the appeal. The plan

beneficiaries claimed that they had priority by virtue of a statutory deemed trust under the Pension

BenejitsAct, R.S.O. 1990, c. P.8 (“FDA”), and a constructive trust arising from the company’s

alleged breaches of fiduciary duty.

87 The Ontario Court of Appeal sided with the plan beneficiaries and Sun Indalex, the trustee in

bankruptcy and the Monitor all appeal. The specific legal points in issue are:

A. Did the Court of Appeal err in finding that the statutory deemed trust

provided for in s. 57(4) of the FDA applied to the salaried plan’s wind-up

deficiency?
B. Did the Court of Appeal err in finding that Indalex breached the fiduciary

duties it owed to the pension plan beneficiaries as the plans’ administrator

and in imposing a constructive trust as a remedy?

C. Did the Court of Appeal err in concluding that the super priority granted in

the CCM proceedings did not have priority by virtue of the doctrine of

federal paramountcy?
D. Did the Court of Appeal err in its cost endorsement respecting the United

Steelworkers (“USW”)?

88 My view is that the deemed trust does not apply to the disputed funds, and even if it did, the
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super priority would override it. I conclude that [page3 19] the corporation failed in its duty to theplan beneficiaries as their administrator and that the beneficiaries ought to have been afforded moreprocedural protections in the CCAA proceedings. However, I also conclude that the Court of Appealerred in using the equitable remedy of a constructive trust to defeat the super priority ordered by theCCAA judge. I would therefore allow the main appeals.

II. Facts and Proceedings Below

A. Overview

89 These appeals concern claims by pension fund members for amounts owed to them by the
plans’ sponsor and administrator which became insolvent.

90 Indalex Limited is the parent company of three non-operating Canadian companies. I willrefer to both Indalex Limited individually and to the group of companies collectively as “Indalex”,unless the context requires further clarity. Indalex Limited is the wholly owned subsidiary of its
U.S. parent, Indalex Holding Corp. which owned and conducted related operations in the U.S.through its U.S. subsidiaries which I will refer to as the “U.S. debtors”.

91 In late March and early April of 2009, Indalex and the U.S. debtors were insolvent and soughtprotection from their creditors, the former under the Canadian CCAA , and the latter under the
United States Bankruptcy Code, II U.S.C., Chapter 11. The dispute giving rise to these appeals
concern the priority granted to lenders in the CCAA process for funds advanced to Indalex and
whether that priority overrides the claims of two of Indalex’s pension plans for funds owed to them.

92 Indalex was the sponsor and administrator of two registered pension plans relevant to these
proceedings, one for salaried employees and [page32o] the other for executive employees. At the
time of seeking COLA protection, the salaried plan was being wound up (with a wind-up date of
December 31, 2006) and was estimated to have a wind-up deficiency (as of the end of 2007) of
roughly S2.252 million. The executive plan, while it was not being wound up, had been closed to
new members since 2005. It was estimated to have a deficiency of roughly $2.996 million on wind
up. At the time the CCAA proceedings were started, all regular current service contributions had
been made to both plans.

93 Shortly after lndalex received CCAA protection, the CCAA judge authorized the company to
enter into debtor in possession (‘DIP”) financing in order to allow it to continue to operate. The
court granted the DIP lenders, a syndicate of banks, a “super priority” over “all other security
interests, trusts, liens, charges and encumbrances, statutory or otherwise”: initial order, at para. 35
(Joint A.R., vol. I, at pp. 123-24). Repayment of these amounts was guaranteed by the U.S. debtors.

94 Ultimately, with the approval of the CCAA court, Indalex sold its business; the purchaser did
not assume pension liabilities. A reserve fund was established by the C6’AA Monitor to answer any
outstanding claims. The proceeds of the sale were not sufficient to pay back the DIP lenders and so
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the U.S. debtors, as guarantors, paid the shortfall and stepped into the shoes of the DIP lenders in
terms of priority.

95 The appellant Sun Indalex is a pre-CCL4 secured creditor of both Indalex and the U.S.
debtors. It claims the reserve fund on the basis that the US$10.75 million paid by the guarantors
would otherwise have been available to Sun Indalex as a secured creditor of the U.S. debtors in the
U.S. bankruptcy proceedings. The respondent plan beneficiaries claim the reserve fund on the basis
that [page32lJ they have a wind-up deficiency which is covered by a deemed trust created by s.
57(4) of the PBA. This deemed trust includes “an amount of money equal to employer contributions
accrued to the date of the wind up bitt not vet due under the plan or regulations” (s. 57(4)). They
also claim the reserve fund on the basis of a constructive trust arising from Indalex’s failure to live
up to its fiduciary duties as plan administrator.

96 The reserve fund is not sufficient to pay back both Sun Indalex and the pension plans and so
the main question on the main appeals is which of the creditors is entitled to priority for their
respective claims.

97 The judge at first instance rejected the plan beneficiaries’ deemed trust arguments and held
that, with respect to the wind-Lip deficiency, the plan beneficiaries were unsecured creditors,
ranking behind those benefitting from the “super priority” and secured creditors (2010 ONSC 1114,
79 C.C.P.B. 301). The Court of Appeal reversed this ruling and held that pension plan deficiencies
were subject to deemed and constructive trusts which had priority over the DIP financing and over
other secured creditors (2011 ONCA 265, 104 O.R. (3d) 641). Sun Indalex, the trustee in
bankruptcy and the Monitor appeal.

B. Indalex ‘ COlA Proceedings

(I) The Initial Order (Joint A.R.. vol. 1, at p. 112)

98 As noted earlier, Indalex was in financial trouble and, on April 3, 2009, sought and obtained
protection from its creditors under the CClA. The order (which I will refer to as the initial order)
also contained directions for service on creditors and [page322] others: paras. 39-41. The order also
contained a so-called “comeback clause” allowing any interested party to apply for a variation of the
order, provided that that party served notice on any other party likely to be affected by any such
variation: para. 46. It is common ground that the plan beneficiaries did not receive notice of the
application for the initial order but the COlA court nevertheless approved the method of and time
for service. Full particulars of the deficiencies in the pension plans were before the court in the
motion material and the initial order addressed payment of the employer’s current service pension
contributions.

(2) The DIP Order (Joint A.R.. vol. 1. at p. 129)

99 On April 8, 2009, in what I will refer to as the DIP order, the CCAA judge, Morawetz J.,



Page 37

authorized Indalex to borrow funds pursuant to a DIP credit agreement. The judge ordered amongmany other things, the following:

- He approved abridged notice: para. 1;
- He allowed Indalex to continue making current service contributions to the

pension plans, but not special payments: paras. 7(a) and 9(b);
- He barred all proceedings against Indalex, except by consent of Indalex and the

Monitor or leave of the court, until May 1,2009: para. IS;
- He granted the DIP lenders a so-called super priority:

THIS COURT ORDERS that each of the Administration Charge, the
Directors’ Charge and the DIP Lenders Charge (all as constituted and
defined herein) shall constitute a charge on the Property and such Charges
shall rank in priority to all other security interests, trusts, liens, charges and
encumbrances, statutory or otherwise [page323] (collectively,
“Encumbrances”) in favour of any Person. [Emphasis added; para. 45.]

- He required Indalex to send notice of the order to all known creditors,
other than employees and creditors to which Indalex owed less than S5.000
and stated that Indalex and the Monitor were “at liberty” to serve the Initial
Order to interested parties: paras. 49-50.

100 In his endorsement for the DIP order, Morawetz J. found that “there is no other alternativeavailable to the Applicants [Indalex] for a going concern solution” and that DIP financing wasnecessary: (2009), 52 C.B.R. (5th) 61 (Ont. S.CJ.), at para. 9(c). He noted that the Monitor in itsreport was of the view that approval of the DIP agreement was both necessary and in the best
interests of Indalex and its stakeholders, including its creditors, employees, suppliers and customers:paras. 14-16.

101 The USW, which represented some of the members of the salaried plan, was served with
notice of the motion that led to the DIP order, but did not appear. Morawetz J. specifically ordered
as follows with regard to service:

THIS COURT ORDERS that the time for service of the Notice of
Application and the Application Record is hereby abridged so that this
Application is properly returnable today and hereby dispenses with further
service thereof, [DIP order, at para. I]

(3) The DIP Extension Order (Joint A.R.. vol. 1. at p. 156)
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102 On June 12, 2009, Morawetz J. heard and granted an application by Indalex to allow them to

borrow approximately $5 million more from the DIP lenders, thus raising the allowed total to

US$29.5 million.

103 Counsel for the former executives received the motion material the night before. Counsel for
[page324j USW was also served with notice. At the motion, the former executives (along with
second priority secured noteholders) sought to ‘reserve their rights with respect to the relief

sought”: 2009 CanLIl 37906 (Ont. S.C.J.), at para. 4. Morawetz i. wrote that any “reservation of

rights” would create uncertainty for the DIP lenders with regard to priority, and may prevent them
from extending further advances. Moreover, the parties had presented no alternative to increased

DIP financing, which was both “necessary and appropriate” and would, it was to be hoped,
“improve the position of the stakeholders”: paras. 5-9.

(4) The BiddinE Order ((2009), 79 C.C.P.B. 101 (Ont. S.C.J.))

104 On July 2,2009, Indalex brought a motion for approval of proposed bidding procedures for
Indalex’s assets. Morawetz J. decided that a stalking horse bid by SAPA Holding AB (“SAPA”) for
Indalex’s assets could count as a qualifying bid. Counsel on behalf of the members of the executive
plan appeared, with the concern that “their position and views have not been considered in this
process”: para. 8. In his decision, Morawetz J. decided that these arguments could be dealt with
later, at a sale approval motion: para. 10. The judge said:

The position facing the retirees is unfortunate. The retirees are currently
not receiving what they bargained for. However, reality cannot be ignored and
the nature of the Applicants’ insolvency is such that there are insufficient assets
to meet its liabilities. The retirees are not alone in this respect. The objective of
these proceedings is to achieve the best possible outcome for the stakeholders.
[Emphasis added; para. 9.]

[page325]

(5) The Sale Approval Order (Joint A.R., vol. 1, at p. 166)

105 On July 20, 2009, indalex brought two motions before Campbell J.

106 The first motion sought approval for the sale of Indalex’s assets as a going concern to SAPA.
SAPA was not to assume any pension liabilities. Campbell J. granted an order approving this sale.

107 The second motion sought approval for an interim distribution of the sale proceeds to the
DIP lenders. Counsel on behalf of the executive plan members and the USW. representing some of
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the salaried employees, objected to the planned distribution of the sale proceeds on grounds that astatutory deemed trust applied to the deficiencies in their plans and that Indalex had breachedfiduciary duties that it owed to them. Campbell .1. ordered the Monitor to pay the DIP agent fromthe sale proceeds, but also ordered the Monitor to set up a reserve fund in an amount sufficient toanswer, among other things, the claims of the plan beneficiaries pending resolution of those matters.Campbell J. ordered that the U.S. debtors be subrogated to the DIP lenders to the extent that theU.S. debtors were required under the guarantee to satisfy the DIP lenders’ claims: pam. 14.

(6) The Sale and Distribution of Funds

108 SAPA bought Indalex’s assets on July 31, 2009. Taking the reserve fund into account, thesale did not produce sufficient funds to repay the DIP lenders in full and so the U.S. debtors paidUS$10,751,247 as guarantor to the DIP lenders: C.A. reasons, at para. 65.

(7) The Order Under Appeal

109 On August 28, 2009, Campbell J. heard claims by the USW (appearing on behalf of somemembers of the salaried plan) and counsel appearing on behalf of the executive plan members thatthe [page326} wind-up deficiency was subject to a deemed trust. He rejected these claims in awritten decision on February 18, 2010. 1-le decided that the s. 57(4) PBA deemed trust did not applyto wind-up deficiencies. The executive plan had not been wound up, and therefore there was nowind-up deficiency to be the subject of the deemed trust. As for the salaried plan, Campbell J. heldthat the wind-up deficiency was not an obligation that had “accrued to the date of the wind up’ andas a result did not fall within the terms of the s. 57(4) deemed trust.

110 Indalex had asked for the stay granted under the initial order to be lifted so that it could
assign itself into bankruptcy. Because lie did not find a deemed trust, Campbell 1. did not feel thathe needed to decide on the motion to lift the stay.

(8)The Decision of the Ontario Court of Appeal

111 The Ontario Court of Appeal allowed an appeal from the decision of Campbell J.

112 Writing for a unanimous panel, Gillese J.A. decided that the s. 57(4) deemed trust isapplicable to wind-up deficiencies. She took the view that s. 57(4)’s reference to “employer
contributions accrued to the date of the wind up but not yet due” included all amounts that the
employer owed on the wind-up of its pension plan: para. 101. In particular, she concluded that thedeemed trust applied to the wind-up deficiency in the salaried plan. Gillese i.A. declined, however,to decide whether the deemed trust also applied to deficiencies in the executive plan, which had notbeen wound up by the relevant date: paras. 110-12. A decision on this latter point was unnecessary
given her finding on the applicability of a constructive trust in this case.

113 Gillese J.A. found that the super priority provided for in the DIP order did not trump the
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[page327j deemed trust over the salaried plan’s wind-up deficiency. Morawetz J. had not “invoked”

the issue of paramountcy or made an explicit finding that the requirements of federal law required

that the provincially created deemed trust must be overridden: paras. 178-79. Gilllese J.A. also took

the view that this Courts decision in Ceniwy Services Inc. v. Canada (‘Attorney General), 20 10

SCC 60, [20101 3 S.C.R. 379, did not mean that provincially created priorities that would be

ineffective under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. 3-3 (“BIA”), were also

ineffective under the CCAA: paras. 185-96. The deemed trust therefore ranked ahead of the DIP

security.

114 In addition to her findings regarding deemed trusts, Giliese J.A. granted the plan

beneficiaries a constructive trust over the amount of the reserve fund on the ground that Indalex, as

pension plan administrator, had breached fiduciary duties that it owed to the plan beneficiaries

during the CCL1 proceedings.

115 She held that as a plan administrator who was also an employer, Indalex had fiduciary duties

both to the plan beneficiaries and to the corporation: para. 129. In her view, Indalex was subject to

both sets of duties throughout the CCAA proceedings and it had breached its duties to the plan

beneficiaries in several ways. While Indalex had the right to initiate CCAA proceedings, this action

made the plan beneficiaries vulnerable and therefore triggered its fiduciary obligations as plan

administrator: paras. 132-33. Gillese J.A. enumerated the many ways in which she thought Indalex

subsequently failed as plan administrator: it did nothing in the CJ’AA proceedings to fund the deficit

in the underfunded plans; it applied for CC1A protection without notice to the beneficiaries; it

obtained DIP financing on the condition that DIP lenders be granted a super priority over statutory

trusts; it obtained this financing without notice to the plan beneficiaries; it sold its assets knowing

the purchaser was not taking over the plans; and it attempted to enter into voluntary bankruptcy,

which would defeat any deemed trust claims the beneficiaries might have asserted: [page328 para.

139. Gillese J.A. also noted that throughout the COlA proceedings Indalex was in a conflict of

interest because it was acting for both the corporation and the beneficiaries.

116 Indalex’s failure to live up to its fiduciary duties meant that the plan beneficiaries were

entitled to a constructive trust over the amount of the reserve fund: para. 204. Since the

beneficiaries had been wronged by lndalex, and the U.S. debtors were not, with respect to Indalex,

an “arm’s length innocent third party” the appropriate response was to grant the beneficiaries a
constructive trust: para. 204. Her conclusion on this point applied equally to the salaried and

executive plans.

III. Analysis
A. First Issue: Did the Court ofAppeal Err in Finding That the Deemed Statutoty Trust

Providedfor in Section 5 7(4,) of the PBA Applied to the Salaried Plan’s Wind-zip
Deficiency?
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(I) Introduction

117 The main issue addressed here concerns whether the statutory deemed trust provided for in s.57(4) of the PBA applies to wind-up deficiencies, the payment of which is provided for in s.
750)(b).

118 The deemed trust created by s. 57(4) applies to “employer contributions accrued to the dateof the wind up but not yet due under the plan or regulations. Thus, to be subject to the deemedtrust, the pension plan must be wound up and the amounts in question must meet three
requirements. They must be (1) “employer contributions”, (2) “accrued to the date of the wind up”and (3) “not yet due”. A wind-up deficiency arises “[w]here a pension plan is wound up”: s. 75(1). Iagree with my colleagues that there can be no deemed trust [page329j for the executive plan,because that plan had not been wound up at the relevant date. What follows, therefore, is relevantonly to the salaried plan.

119 The wind-up deficiency payments are “employer contributions” which are “not yet due” as ofthe date of wind up within the meaning of the PBA. The main issue before us, therefore, boils downto the narrow interpretative question of whether the wind-up deficiency described ins. 75(l)(b) is“accrued to the date of the wind up”.

120 Campbell J. at first instance found that it was not, while the Court of Appeal reached theopposite conclusion. In essence, the Court of Appeal reasoned that the deemed trust in s. 57(4)“applies to all employer contributions that are required to be made pursuant to s. 75”, that is, to ‘allamounts owed by the employer on the wind-up of its pension plan”: para. 101.

121 I respectfully disagree with the Court of Appeal’s conclusion for three main reasons. First,
the most plausible grammatical and ordinary sense of the words “accrued to the date of the wind up”is that the amounts referred to are precisely ascertained immediately before the effective date of theplan’s wind up. The wind up deficiency only arises upon wind up and it is neither ascertained norascertainable on the date fixed for wind up. Second, the broader statutory context reinforces thisview: the language of the deemed trusts ins. 57(3) and (4) is virtually exactly repeated ins.
75(I)(a), suggesting that both deemed trusts refer to the liability on wind up referred to ins.
75(l)(a) and not to the further and distinct wind-up deficiency liability created under s. 75(1)(b).Finally, the legislative evolution and history of these provisions show, in my view, that the
legislature never intended to include the wind-up deficiency in a statutory deemed trust.

[page33OJ

122 Before turning to the precise interpretative issue, it will be helpful to provide some context
about the employer’s wind-up obligations and the deemed trust provisions that are the subject of thisdispute.
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(2) Employer ObliRations on Wind Up

123 A “wind tip” means that the plan is terminated and the plan assets are distributed: see PhI, s.
1(1), definition of”wind up”. The employer’s liability on wind-up consists of two main components.
The first is provided for ins. 75(1)(a) and includes “an amount equal to the total of all payments
that, under this Act, the regulations and the pension plan, are due or that have accrued and that have
not been paid into the pension fund”. This liability applies to contributions that were due as at the
wind-tip date but does not include payments required by s. 750)(b) that arise as a result of the wind
up: A. N. Kaplan, Pension Law (2006), at pp. 54 1-42. This second liability is known as the wind-up
deficiency amount. The employer must pay all additional sums to the extent that the assets of the
pension fund are insufficient to cover the value of all immediately vested and accelerated benefits
and grow-in benefits: Kaplan, at p. 542. Without going into detail, there are certain statutory
benefits that may arise only on wind up, such as certain benefit enhancements and the potential for
acceleration of pension entitlements. Thus, wind up will usually result in additional employer
liabilities over and above those arising from the obligation to pay all benefits provided for in the
plan itself: see, e.g., ss. 73-74; Kaplan, at p. 542. As the Court of Appeal concluded, the payments
provided for under s. 75(1)(a) are those which the employer had to make while the plan was
ongoing, whiles. 75(l)(b) refers to the employer’s obligation to make up for any wind-up
deficiency: paras. 90-9 1.

124 For convenience, the provision as it then stood is set out here.

75. (1) Where a pension plan is wound up in whole or in part, the employer
shall pay into the pension fund,

[page33 I]

(a) an amount equal to the total of all payments that, under this Act, the
regulations and the pension plan, are due or that have accrued and that
have not been paid into the pension fund; and

(b) an amount equal to the amount by which,

(i) the value of the pension benefits under the pension plan that
would be guaranteed by the Guarantee Fund under this Act
and the regulations if the Superintendent declares that the
Guarantee Fund applies to the pension plan,

(ii) the value of the pension benefits accrued with respect to
employment in Ontario vested under the pension plan, and

(iii) the value of benefits accrued with respect to employment in
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Ontario resulting from the application of subsection 39(3) (50
per cent rule) and section 74,

exceed the value of the assets of the pension fund allocated as prescribed for
payment of pension benefits accrued with respect to employment in Ontario.

125 While a wind up is effective as of a fixed date, a wind up is nonetheless best thought of notsimply as a moment or a single event, but as a process. It begins by a triggering event and continuesuntil all of the plan assets have been distributed. To oversimpli1’ somewhat, the wind-up processinvolves the following components.

126 The assets and liabilities of the plan as of the wind-up date must be determined. As notedearlier, the precise extent of the liability, whilefixed as of that date, will not be ascertained orascertainable on that date. The extent of the liability may depend on choices open to planbeneficiaries under the plan and on the exercise by them of certain statutory rights beyond theoptions that would otherwise have been available under the plan itself. The plan members must benotified of the wind-up and have their entitlements and options set out for them and given anopportunity to make their choices. The plan administrator must file a wind-up report which includesa statement of the plan’s assets and liabilities, the benefits payable under the [page332} terms of theplan, and the method of allocating and distributing the assets including the priorities for thepayment of benefits: FBA, s.70(1), and R.R.O. 1990, Reg. 909, s.29 (the “PBA Regulations”).

127 Benefits to members may take the form of “cash refunds, immediate or deferred annuities,transfers to registered retirement saving plans In principle, the value of these benefits is thepresent value of the benefits accrued to the date of plan termination”: The A’fercer Pension Manual(loose-leaf), vol. I, at p. 10-41. That present value is an actuarial calculation performed on the basisof various assumptions including assumptions about investment return, mortality and so forth.

128 If, when the assets and liabilities are calculated, the assets are insufficient to satisfy theliabilities, the employer (i.e. the plan sponsor) must make up for any wind-up deficiency: FDA, s.75(1 )(b). An employer can elect to space these payments out over the course of five years: FDARegulations, s. 31(2). Because these payments are based on the extent to which there is a deficitbetween assets in the pension plan and the benefits owed to beneficiaries, their amount varies withthe market and other assumed elements of the calculation over the course of the permitted fiveyears.

129 To take the salaried plan as an example, at the time of wind-up, all regular current servicecontributions had been made: C.A. reasons, at para. 33. The wind-up deficiency was initiallyestimated to be $1,655,200. Indalex made special wind-up payments of $709,013 in 2007 and$875,313 in 2008, but as of December31, 2008, the wind-up deficiency was $1,795,600 i.e.higher than it had been two years before, notwithstanding that payments of roughly SI .6 million hadbeen made: CA. reasons, at para. 32. Indalex made another payment of $601,000 in April 2009:
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CA. reasons, at para. 32.

[page333

(3) The Deemed Trust Provisions

130 The FDA contains provisions whose purpose is to exempt money owing to a pension plan,
and which is held or owing by the employer, from being seized or attached by the employer’s other
creditors: Kaplan, at p. 395. This is accomplished by creating a “deemed trust” with respect to
certain pension contributions such that these amounts are held by the employer in trust for the
employees or pension beneficiaries.

131 There are two deemed trusts that we must examine here, one relating to employer
contributions that are due but have not been paid and another relating to employer contributions
accrued but not clue. This second deemed trust is the one in issue here, but it is important to
understand how the two fit together.

132 The deemed trust relating to employer contributions “due and not paid” is found in s. 57(3).
The PBA and FDA Regulations contain many provisions relating to contributions required by
employers, the due dates for which are specified. Briefly, the required contributions are these.

133 When a pension is ongoing, employers need to make regular current service cost
contributions. These are made monthly, within 30 days after the month to which they relate: FBA
Regulations, s. 4(4)3. There are also special payments, which relate to deficiencies between a
pension plan’s assets and liabilities. There are “going-concern” deficiencies and “solvency”
deficiencies, the distinction between which is unimportant for the purposes of these appeals. A plan
administrator must regularly file actuarial reports, which may disclose deficiencies: FDA
Regulations, s. 14. Where there is a going-concern deficiency the employer must make equal
monthly payments over a 15-year period to rectify it: FBi! Regulations, [page334l s. 5(l)(b). Where
there is a solvency deficiency, the employer must make equal monthly payments over a five-year
period to rectify it: FDA Regulations, 5. 5(1)(e). Once these regular or special payments become due
but have not been paid, they are subject to the s. 57(3) deemed trust.

134 I turn next to the s. 5 7(4) deemed trust, which gives rise to the question before us. The
subsection provides that “[w]here a pension plan is wound up ..., an employer who is required to
pay contributions to the pension fund shall be deemed to hold in trust for the beneficiaries of the
pension plan an amount of money equal to employer contributions accrued to the date of the wind
up but not vet due under the plan or regulations”.

135 When a pension plan is wound up there will be an interrupted monthly payment period,
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which is sometimes referred to as the stub period. During this stub period regular and specialliabilities will have accrued but not yet become due. Section 58(l) provides that money that anemployer is required to pay “accrues on a daily basis”. Because the amounts referred to in s. 57(4)are not yet due, they are not covered by the s. 57(3) deemed trust, which applies only to paymentsthat are due. The two provisions, then, operate in tandem to create a trust over an employersunfulfilled obligations, which are ‘due and not paid as well as those which have “accrued to thedate of the wind up but [are] not yet due”.

(4) The Interpretative Approach

136 The issue we confront is one of statutory interpretation and the well-settled approach is that“the words of an Act are to be read in their entire context and in their grammatical and ordinarysense harmoniously with the scheme of the Act, the object of the Act, and the intention ofParliament”: E. A. Driedger, Construction ofStatutes (2nd ed. 1983), at p.87; Bell Express VuLimited Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. 559, at pan. 26. Taking this approach itis clear to me that the [page33s] sponsor’s obligation to pay a wind-up deficiency is not covered bythe statutory deemed trust provided for ins. 57(4) of the FDA. In my view, the deficiency neither“accrued”, nor did it arise within the period referred to by the words “to the date of the wind up”.

(a) Grammatical and Ordinary Sense of the Words “Accrued” and “to theDate ofthe Wind Up”

137 The Court of Appeal failed to take sufficient account of the ordinary and grammaticalmeaning of the text of the provisions. It held that “the deemed trust in s. 57(4) applies to allemployer contributions that are required to be made pursuant to s. 75”: para. 101 (emphasis added).However, the plain words of the section show that this conclusion is erroneous. Section 75(l)(a)refers to liability for employer contributions that “are due ... and that have not been paid”. Theseamounts are thus not included in the s. 57(4) deemed trust, because it addresses only amounts thathave “accrued to the date of the wind up but Fare] not yet due”. Amounts “due” are covered by the s.57(3) deemed trust and not, as the Court of Appeal concluded by the deemed trust created by s.57(4). The Court of Appeal therefore erred in finding, in effect, that amounts which “are due” couldbe included in a deemed trust covering amounts “not yet due”.

138 In my view, the most plausible grammatical and ordinary sense of the phrase “accrued to thedate of the wind up” in s. 57(4) is that it refers to the sums that are ascertained immediately beforethe effective wind-up date of the plan.

139 In the context of s. 57(4), the grammatical and ordinary sense of the term “accrued” is thatthe amount of the obligation is “fully constituted” and “ascertained” although it may not yet bepayable. The amount of the wind-up deficiency is not fully constituted or ascertained (or evenascertainable) before or even on the date fixed for wind up and therefore cannot fall under s. 57(4).
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[page336]

140 Of course, the meaning of the word “accrued’ may vary with context. In general, when the
term “accrued’ is used in relation to legal rights, its common meaning is that the right has become
fully constituted even though the monetary implications of its enforcement are not yet known or
knowable. Thus, we speak of the “accrual” of a cause of action in tort when all of the elements of
the cause of action come into existence, even though the extent of the damage may well not be
known or knowable at that time: see, e.g., Ryan v. Moore, 2005 SCC 38, [2005] 2 S.C.R. 53.
However, when the term is used in relation to a sum of money, it will generally refer to an amount
that is at the present time either quantified or exactly quantifiable but which may or may not be due.

141 In some contexts, a liability is said to accrue when it becomes due. An accrued liability is
said to be “properly chargeable” or “owing on a given day” or ‘completely constituted”: see, e.g.,
Black’s Law Dictionwy (9th ed. 2009), at p. 997, “accrued liability”; D. A. Dukelow, The
Dictionary ofCanadian Law (4th ed. 2011), at p. 13, “accrued liability”; Hydro -Electric Power
Commission of Ontario v. Albright (1922), 64 S.C.R. 306, at p.312.

142 In other contexts, an amount which has accrued may not yet be due. For example, we speak
of”accrued interest” meaning a precise, quantified amount of interest that has been earned but may
not yet be payable. The term “accrual” is used in the same way in “accrual accounting”. In accrual
method accounting, “transactions that give rise to revenue or costs are recognized in the accounts
when they are earned and incurred respectively”: B. J. Arnold, Timing and Income Taxation: The
Principles of Income Measurementfor Tax Purposes (1983), at p. 44. Revenue is earned when the
recipient “substantially completes performance of everything he or she is required to do as long as
the amount due is ascertainable and there is no uncertainty about its collection”: P. W. Kogg, J. E.
Magee and J. Li, Principles ofCanadian Income Tax Law (7th ed. 2010), at s. 6.5(b); see [page337l
also Canadian Institute of Chartered Accountants, CICA Handbook-Accounting, Part II,s. 1000, at
paras. 4 1-44. In this context, the amount must be ascertained at the time of accrual.

143 The Hydro-Electric Power Commission case offers a helpful definition of the word “accrued”
in this sense. On a sale of shares, the vendor undertook to provide on completion “a sum estimated
by him to be equal to sinking fund payments [on the bonds and debentures] which shall have
accrued but shall not be due at the time for completion”: p. 344 (emphasis added). The bonds and
debentures required the company to pay on July I of each year a fixed sum for each electrical
horsepower sold and paid for during the preceding calendar year. A dispute arose as to what
amounts were payable in this respect on completion. Duffi. held that in this context accrued meant
“completely constituted”, referring to this as a “well recognized usage”: p.312. He went on:

Where ... a lump sum is made payable on a specified date and where, having
regard to the purposes of the payment or to the terms of the instrument, this sum
must be considered to be made up of an accumulation of sums in respect of
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which the right to receive payment is completely constituted before the date fixed
for payment, then it is quite within the settled usage of lawyers to describe each
of such accumulated parts as a sum accrued or accrued due before the date of
payment. [p. 316]

Thus, at every point at which a liability to pay a fixed sum arose under the terms of the contract,that liability accrued. It was fully constituted even though not yet due because the obligation tomake the payment was in the future. In reaching this conclusion, Duff J. noted that the bonds anddebentures used the word “accrued” in contrast to [page338] “due” and that this strengthened theinterpretation of”accrued” as an obligation fully constituted but not yet payable. Similarly ins.57(4), the word “accrued” is used in contrast to the word “due”.

144 Given my understanding of the ordinary meaning of the word “accrued”, I must respectfullydisagree with my colleague, Justice Deschamps’ position that the wind-up deficiency can be said tohave “accrued” to the date of wind up. In her view, “[s]ince the employees cease to accumulate
entitlements when the plan is wound up, the entitlements that are used to calculate the contributionshave all been accumulated before the wind-up date” (para. 34) and “no new liabilities accrue at the
time ofor after the wind up” (para. 36). My colleague maintains that “[t]he fact that the precise
amount of the contribution is not determined as of the time of the wind up does not make it a
contingent contribution that cannot have accrued for accounting purposes” (para. 37, referring to
Canadian Pacific Ltd. v. M.N.R. (1998), 41 O.R. (3d) 606 (C.Aj).

145 1 cannot agree that no new liability accrues on or after the wind up. As discussed in more
detail earlier, the wind-up deficiency ins. 75(1)(b) is made up of the difference between the plan’sassets and liabilities calculated as of the date of wind up. On wind up, the PBi1 accords statutory
entitlements and protections to employees that would not otherwise be available: Kaplan, at p. 532.Wind up therefore gives rise to new liabilities. In particular, on wind up, and only on wind up, plan
beneficiaries are entitled, under s. 74, to make elections regarding the payment of their benefits. The
plan’s liabilities cannot be determined until those elections are made. Contrary to what my colleague
Justice Deschamps suggests, the extent of the wind-up deficiency depends on employee rights that
arise only upon wind up and with respect to which employees make elections only after wind up.

[page339]

146 Moreover, the wind-up deficiency will vary after wind up because the amount of money
necessary to provide for the payment of the plan sponsor’s liabilities will vary with the market.
Section 31 of the PBA Regulations allows s. 75 payments to be spaced out over the course of five
years. As we have seen, the amount of the wind-tip deficiency will fluctuate over this period (I set
out earlier how this amount in fact fluctuated markedly in the case of the salaried plan in issue
here). Thus, while estimates are periodically made and reported after the wind up to determine how
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much the employer needs to pay, the precise amount of the wind-up deficiency is not ascertained or
ascertainable on the date of the wind up.

147 I turn next to the ordinary and grammatical sense of the words “to the date of the wind up” in

s. 57(4). In my view, these words indicate that only those contributions that accrue before the date

of wind up, and not those amounts the liability for which arises only on the day of wind up - that is,

the wind-up deficiency - are included.

148 Where the legislature intends to include the date of wind up, it has used suitable language to
effect that purpose. For example, the English version of a provision amending the FDA in 2010 (c.
24,s.21(2)), 5. 68(2)(c), indicates which trade unions are entitled to notice of the wind up:

68....

(2) If the employer or the administrator, as the case may be, intends to
wind up the pension plan, the administrator shall give written notice of the
intended wind up to,

(c) each trade union that represents members of the pension plan or that, on
the date of the wind up, represented the members, former members or
retired members of the pension plan;

[page340]

In contrast to the phrase “to the date of wind up”, “on the date of wind up” clearly includes the date
of wind up. (The French version does not indicate a different intention.) Similarly, s. 70(6), which
formed part of the FBiI until 2012 (rep. S.O. 2010, c. 9,5.52(5)), read as follows:

70....

(6) On the partial wind up of a pension plan, members, former members
and other persons entitled to benefits under the pension plan shall have rights and
benefits that are not less than the rights and benefits they would have on a full
wind up of the pension plan on the effective date of the partial wind up.

The words “on the effective date of the partial wind up” indicate that the members are entitled to
those benefits from the date of the partial wind up, in the sense that members can claim their
benefits beginning on the date of the wind up itself. This is how the legislature expresses itself when
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it wants to speak ofa period of time including a specific date. By comparison, “to the date ofthe
wind up” is devoid of language that would include the actual date of wind up. This conclusion isfurther supported by the structure of the FDA and its legislative history and evolution, to which Iwill turn shortly.

149 To sum up with respect to the ordinary and grammatical meaning of the phrase ‘accrued to
the date of the wind up, the most plausible ordinary and grammatical meaning is that such amountsare fully constituted and precisely ascertained immediately before the date fixed as the date of windup. Thus, according to the ordinary and grammatical meaning of the words, the wind-up deficiencyobligation set out ins. 75(I)(b) has not “accrued to the date of the wind up” as required by s. 57(4).Moreover, the liability for the wind-up deficiency arises where a pension plan is wound up (s.
75(0(b)) and so it cannot be a liability that “accrued to the date of the wind up” (s. 57(4)).

[page34l)

(b) The Scheme of the Act

150 As discussed earlier, s. 57 establishes deemed trusts over funds which must be contributed to
a pension plan, including the one in s. 57(4), which is at issue here. It is helpful to consider these
deemed trusts in the context of the obligations to pay funds which give rise to them. Specifically.
the relationship between the deemed trust provisions ins. 57(3) and (4), on one hand, and s. 75(1),
which sets out liabilities on wind up on the other. According to my colleague Justice Deschamps, s.
75(1) ‘elegantly parallels the wind-up deemed trust provision” (para. 42) such that the deemed
trusts must include the wind-up deficiency. I disagree. In my view, the deemed trusts parallel only s.
75(0(a), which does not relate to the wind-up deficiency. The correspondence between the deemed
trusts and s. 75(1)(a), and the absence of any such correspondence with s. 75(l)(b), makes it clear
that the wind-up deficiency is not covered by the deemed trust provisions.

151 I would recall here the difference between the deemed trusts created by s. 57(3) and (4).
While a plan is ongoing, there may be payments which the employer is required to, but has failed to
make. The s. 57(3) trust applies to these payments because they are “due and not paid”. When a plan
is wound up, however, there will be payments that are outstanding in the sense that they are fully
constituted, but not yet due. This occurs with respect to the so-called stub period referred to earlier.
During this stub period, regular and special liabilities will accrue on a daily basis, as provided for in
s. 58(1), but may not be due at the time of wind up. Whiles. 57(3) cannot apply to these payments
because they are not yet due, the deemed trust under s. 5 7(4) applies to these payments because
liability for them has “accrued to the date of the wind up” and they are “not yet due”.

152 The important point is how these two deemed trust provisions relate to the wind-up liabilities
as described in ss. 75(l)(a) and 75(Q(b). [page342] The two paragraphs refer to sums of money that
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are different in kind: whiles. 75(1)(a) refers to Liabilities that accrue before wind up and that are
created elsewhere in the Act, s. 75(0(b) creates a completely new liability that comes into existence

only once the plan is wound up. There is no dispute, as I understand it, that these two paragraphs

refer to different liabilities and that it is the liability described ins. 75(1)(b) that is the wind-up

deficiency in issue here. The parties do not dispute that s. 75(1)(a) does not include wind-up
deficiency payments.

153 It is striking how closely the text of s. 75(l)(a) - which does not relate to the wind-up
deficiency - tracks the language of the deemed trust provisions ins. 57(3) and (4). As noted, s. 57(3)
deals with “employer contributions due and not paid”, whiLe s. 57(4) deals with “empLoyer
contributions accrued to the date of the wind up but not yet due”. Section 75(l)(a) includes both of

these types of employer contributions. It refers to “payments that ... are due ... and that have not
been paid” (i.e. subject to the deemed trust under s. 57(3)) or that have “accrued and that have not
been paid” (i.e. subject to the deemed trust under s. 57(4) to the extent that these payments accrued

to the date of wind up). This very close tracking of the language between s. 57(3) and (4) on the one

hand and s. 75(1)(a) on the other, and the absence of any correspondence between the language of
these deemed trust provisions with s. 750)(b), suggests that the s. 57(3) and (4) deemed trusts refer
to the liability described in s. 75(1 )(a) and not to the wind-up deficiency created by s. 75(1 )(b). It is
difficult to understand why, if the intention had been for s. 57(4) to capture the wind-up deficiency
liability under s. 75(l)(b), the legislature would have so closely tracked the language ofs. 75(l)(a)
alone in creating the deemed trusts. Thus, in my respectful view, the elegant parallel to which my
colleague, Justice Deschamps refers exists only between the deemed trust and s. 75(1)(a), and not
between the deemed trust and the wind-up deficiency.

[page343l

154 1 conclude that the scheme of the PBA reinforces my conclusion that the ordinary
grammatical sense of the words in s. 57(4) does not extend to the wind-up deficiency provided for
in s. 75(1)(b).

(c) Legislative History and Evolution

155 Legislative history and evolution may form an important part of the overall context within
which a provision should be interpreted. Legislative evolution refers to the various formulations of
the provision while legislative history refers to evidence about the provision’s conception,
preparation and enactment: see, e.g., Canada (Canadian Human Rig?its Commission,) v. Canada
(Attorney General), 2011 SCC 53, [201113 S.C.R. 471, atpara. 43.

156 Both the legislative evolution and history of the FDA show that it was never the legislature’s
intention to include the wind-up deficiency in the deemed trust. The evolution and history of the
FDA are rather intricate and sometimes difficult to follow so I will review them briefly here before



Page 51

delving into a more detailed analysis.

157 The deemed trust was first introduced into the PBA in 1973. At that time, it covered
employee contributions held by the employer and employer contributions that were due but not
paid. In 1980, the PBA was amended so that the deemed trust was expanded to include employer
contributions whether they were due or not. Also, new provisions were added allowing for
employee elections and requiring additional payments by the employer where a plan was wound up.
The 1980 amendments gave rise to confusion on two fronts: first, it was unclear whether the
payments that were required on wind up were subject to the deemed trust; second, it was unclear
whether a lien over some employer contributions covered the same amount as the deemed trust. In
1983, both these points were clarified. The sections were reworded and rearranged to make it clear
that the wind-up deficiency was distinct from the amounts covered by the deemed trust, and that the
lien and the [page344J deemed trust covered the same amount. A statement by the responsible
Minister in 1982 confirms that the deemed trusts were never intended to cover the wind-up
deficiency.

158 My colleague, Justice Deschamps maintains that this history suggests an evolution in the
intention of the legislature from protecting only the service contributions that were due ... to all
amounts due and accrued upon wind up” (pan. 42). I respectfully disagree. In my view, the history
and evolution of the PEA leading up to and including 1983 show that the legislature never intended
to include the wind-up deficiency in the deemed trust. Moreover, legislative evolution after 1983
confirms that this intention did not change.

(i) The Pension BenefitsAmendmentAct,1973, S.O. 1973. c. 113

159 So far as I can determine, statutory deemed trusts were first introduced into the PBA by The
Pension Benefits AmenthnentAct, 1973, S.O. 1973, c. 113,s. 6. Those amendments created deemed
trusts over two amounts: employee pension contributions received by employers (s. 23a (1), similar
to the deemed trust in the currents. 57(1)) and employer contributions that had fallen due under the
plan (s. 23a (3), similar to the currents. 57(3) deemed trust for employer contributions “due and not
paid’). The full text of these provisions and those referred to below, tip to the current version of the
1990 Act, are found in the Appendix.

(ii) The Pension Benefits MnendmentAct, 1980. S.O. 1980. c. 80

160 Ontario undertook significant pension reform leading to The Pension Benefits Anendment
Act, 1980, S.O. 1980, c. 80; see Kaplan, at pp. 54-56. 1 will concentrate on the deemed trust
provisions and how they related to the liabilities on [page345J wind up and, for ease of reference, I
will refer to the sections as they were renumbered in the 1980 consolidation: R.S.O. 1980, c. 373.
The 1980 legislation expanded the deemed trust relating to employer contributions. Although far
from clear, the new provisions appear to have created a deemed trust and lien over the employer
contributions whether otherwise payable or not and calculated as if the plan had been wound up on
the relevant date.
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161 It was unclear after the reforms of 1980 whether the deemed trust applied to all employer

contributions that arose on wind up. According to s. 23(4), on any given date, the trust extended to

an amount to be determined “as if the plan had been wound up on that date”. Kowever, the
provisions of the 1980 version of the Act did not explicitly state what such a calculation would
include. Under s. 21(2) of the 1980 statute, the employer was obligated to pay on wind up “all
amounts that would otherwise have been required to be paid to meet the tests for solvency ... , up to

the date of such termination or winding up”. Under s. 32, however, the employer had to make a
payment on wind up that was to be “[ijn addition” to that due under s. 21(2). Whether the legislature
intended that the trust should cover this latter payment was left unclear.

162 It was also unclear whether the lien applied to a different amount than was subject to the
deemed trust. According to s. 23(3), “the members have a lien upon the assets of the employer in

such amount that in the ordinary course of business would be entered into the books of account
whether so entered or not”. This comes in the middle of two portions of the provision which
explicitly refer to the deemed trust, but it is not clear whether the legislature intended to refer to the
same amount throughout the provision.

[page346]

(iii) The Pension Benefits Amendment Act, 1983. S.O. 1983, c. 2

163 The 1983 amendments substantially clarified the scope of the deemed trust and lien for
employer contributions. They make clear that neither the deemed trust nor the lien applied to the
wind-up deficiency; the responsible Minister confirmed that this was the intention of the
amendments.

164 The new provision was amended by s. 3 of the 1983 amendments and is found ins. 23(4)
which provided:

23....

(4) An employer who is required by a pension plan to contribute to the
pension plan shall be deemed to hold in trust for the members of the pension plan
an amount of money equal to the total of,

(a) all moneys that the employer is required to pay into the pension plan to
meet,
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(i) the current service cost, and
(ii) the special payments prescribed by the regulations,

that are due under the pension plan or the regulations and have not been paid into
the pension plan; and

(b) where the pension plan is terminated or wound up. any other money
that the employer is liable to pay under clause 21 (2) (a).

Section 21 (2)(a) provides that on wind up, the employers must pay an amount equal to the cia-rentservice cost and the special payments that have accrued to and including the date of the
termination winding up but, under the terms of the pension plan or the regulations, are not due on
that date’; the provision adds that these amounts shall be deemed to accrue on a daily basis. Theseprovisions make it clear that the s. 23(4) deemed trust applies only to the special payments and
current service costs that have accrued, on a daily basis, up to and including [page347J the date ofwind up. The deemed trust clearly does not extend to the wind-up deficiency.

165 The provision referring to the additional payments required on wind up also makes clear thatthose payments are not within the scope of the deemed trust. These additional liabilities were
described by s. 32, a provision very similar to s. 75(1)(b). These amounts are first, the amount
guaranteed by the Guarantee Fund and, second, the value of pension benefits vested under the plan
that exceed the value of the assets of the plan. Section 32(2) specifies that these amounts are
addition to the amounts that the employer is liable to pay under subsection 21 (2)t (which are the
payments comparable to the currents. 75(1)(a) payments) and that only the latter fall within the
deemed trust. The inevitable conclusion is that, in 1983, the wind-up deficiency was not included in
the scope of the deemed trust.

166 The 1983 amendments also clarified the scope of the lien. They indicated that the scope of
the lien was identical to the scope of the deemed trust. Section 23(5) specified that the lien extended
only to the amounts that were deemed to be held in trust under s. 23(4) (i.e. the current service costs
and special payments that had accrued to and including the date of the wind up but are not vet due).

167 This makes two things clear: that the lien covers the same amounts as the deemed trust, and
that neither covers the wind-up deficiency.

168 A brief, but significant piece of legislative history seems to me to dispel any possible doubt.
In speaking at first reading of the 1983 amendments, the Minister responsible, the Honourable
Robert Elgie said this:

The first group of today’s amendments makes up the housekeeping changes
needed for us to do what we set out to do in late 1980; that is, to guarantee
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pension benefits following the windup of a defined pension [page348] benefit

plan. These amendments will clarify the ways in which we can attain that goal.

In Bill 214 [i.e. the 1980 amendments) the employees were given a lien on

the empLoye?s assets for employee contributions to a pension plan collected by

the employer, as well as accrued employer contributions...

Unfortunately, this protection has resulted in different legal interpretations

on the extent of the lien. An argument has been advanced that the amount of the

lien includes an employer’s potential future liability on the windup of a pension

plan. This was never intended and is not necessary to provide the required

protection. The amendment to section 23 clarifies the intent of Bill 214.

[Emphasis added.)

(Ontario (Hansard), No. 99, 2nd Sess., 32nd Par!., July 7, 1982, p. 3568)

The 1983 amendments made the scope of the lien correspond precisely to the scope of the deemed

trust over the employer’s accrued contributions. It is thus clear from this statement that it was never

the legislative intention that either should apply to “an employer’s potential future liability” on wind

up (i.e. the wind-up deficiency). In 1983, there is therefore, in my view, virtually irrefutable

evidence of legislative intent to do exactly the opposite of what the Court of Appeal held in this

case had been done.

169 Subsequent legislative evolution shows no change in this legislative intent. In fact,

subsequent amendments demonstrate a clear legislative intent to exclude from the deemed trust

employer liabilities that arise only upon wind up of the plan.

(iv) Pension BenefitsAct,1987. S.O. 1987. c. 35

170 Amendments to the PBA in 1987 resulted in it being substantially in its current form. With

those amendments, the extent of the deemed trusts was further clarified. The provision in the 1983

[page349] version of the Act combined within a single subsection a deemed trust for employer

contributions that were due and not paid (s. 23(4)(a)) and employer contributions that had accrued

to and including the date of wind up but which were not yet due (s. 23(4)(b), referring to s.

21(2)(a)). In the 1987 amendments, these two trusts were each given their own subsection and their

scope was further clarified. Moreover, after the 1987 revision, one no longer had to refer to a

separate provision (formerly s. 21(2)(a)) to determine the scope of the trust covering payments that

were accrued but not yet due. Thus, while the substance of the provisions did not change in 1987,

their form was simplified.

171 The new s. 58(3) (which is exactly the same as the currents. 57(3)) replaced the former s.
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23(4)(a). This created a trust for employer contributions due and not paid. Section 58(4) (which isexactly the same as s. 57(4) as it stood at the time) replaced the former s. 23(4)(b) and part of s.21 (2)(a) and created a trust that arises on wind up and covers ‘employer contributions accrued Ithe date of the wind up but not yet due’.

172 The 1987 amendment also shows that the legislature adverted to the difference between “tothe date of the wind up’ and “to and including” the daEe of wind up and chose the former. This isreflected in a small but significant change in the wording of the relevant provisions. The formerprovision, s. 23(4)(b), by referring to s. 21 (2)(a) captured current service costs and special paymentsthat “have accrued to and including the date of the termination or winding up.” The new version ins. 58(4) deletes the words ‘and including”, putting the section in its present form. This deletion, tomy way of thinking, reinforces the legislative intent to exclude from the deemed trust liabilities thatarise only on the date of wind up. Respectfully, the legislative record does not support DeschampsJ1 view that there was a legislative evolution towards a more expanded deemed trust. Quite theopposite.

[page350]

173 To sum up, I draw the following conclusions from this review of the legislative evolution andhistory. The legislation differentiates between two types of employer liability relevant to this case.The first is the contributions required to cover current service costs and any other payments that areeither due or have accrued on a daily basis up to the relevant time. These are the payments referredto in the currents. 75(l)(a), that is, payments due or accrued but not paid. The second relates toadditional contributions required when a plan is wound up which I have referred to as the wind-updeficiency. These payments are addressed ins. 75(l)(b). The legislative history and evolution showthat the deemed trusts under s. 57(3) and (4) were intended to apply only to the former amounts andthat it was never the intention that there should be a deemed trust or a lien with respect to anemployer’s potential future liabilities that arise once the plan is wound up.

(d) The Purpose of the Legislation

174 Excluding the wind-up deficiency from the deemed trust is consistent with the broader
purposes of the legislation. Pension legislation aims at important protective purposes. These
protective purposes, however, are not pursued at all costs and are clearly intended to be balanced
with other important interests within the context ofa carefully calibrated scheme: Monsanto
Canada Inc. v. Ontario (Superintendent ofFinancial Services,), 2004 SCC 54, [2004] 3 S.C.R. 152,atparas. 13-14.

175 In this instance, the legislature has created trusts over contributions that were due or accruedto the date of the wind up in order to protect, to some degree, the rights of pension plan
beneficiaries and employees from the claims of the employer’s other creditors. However, there is
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also good reason to think that the legislature had in mind other competing objectives in not

extending the deemed trust to the wind-up deficiency.

[page35 1]

176 First, if there were to be a deemed trust over all employer liabilities that arise when a plan is

wound up, much simpler and clearer words could readily be found to achieve that objective.

177 Second, extending the deemed trust protections to the wind-up deficiency might well be

viewed as counter-productive in the greater scheme of things. A deemed trust of that nature might

give rise to considerable uncertainty on the part of other creditors and potential lenders. This

uncertainty might not only complicate creditors’ rights, but it might also affect the availability of

funds from lenders. The wind-up liability is potentially large and, while the business is ongoing, the

extent of the liability is unknown and unknowable for up to five years. Its amount may, as the facts

of this case disclose, fluctuate dramatically during this time. A liability of this nature could make it

very difficult to assess the creditworthiness of a borrower and make an appropriate apportionment

of payment among creditors extremely difficult.

178 While I agree that the protection of pension plans is an important objective, it is not for this

Court to decide the extent to which that objective will be pursued and at what cost to other interests.

In her conclusion, Justice Deschamps notes that although the protection of pension plans is a worthy

objective, courts should not use the law of equity to re-arrange the priorities that Parliament has

established under the CCAA. This is a matter of policy where courts must defer to legislatures

(reasons of Justice Deschamps, at para. 82). In my view, my colleague’s comments on this point are

equally applicable to the policy decisions reflected in the text of the PBA. The decision as to the

level of protection that should be provided to pension beneficiaries is one to be left to the Ontario

legislature. Faced with the language in the PRA, I would be slow to infer that the broader protective

purpose, with all its potential disadvantages, was intended. In short, the interpretation I would adopt

is consistent with a balanced approach to protection of benefits which the legislature intended.

[page352j

179 For these reasons, I am of the respectful view that the Court of Appeal erred in finding that

the s. 57(4) deemed trust applied to the wind-up deficiency.

B. Second Issue: Did (lie Court ofAppeal Err in Finding That Indalex Breached the

Fiduciary Duties it Owed to the Pension Beneficiaries as the Plans’ Administrator and

in Imposing a Constructive Trust as a Remedy?
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(I) Introduction

180 The Court of Appeal found that during the C&IA proceedings Indalex breached its fiduciaryobligations as administrator of the pension plans: para. 116. As a remedy, it imposed a remedialconstructive trust over the reserve fund, effectively giving the plan beneficiaries recovery of 100cents on the dollar in priority to all other creditors, including creditors entitled to the super priorityordered by the CCAA court.

181 The breaches identified by the Court of Appeal fall into three categories. First, lndalexbreached the prohibition against a fiduciary being in a position of conflict of interest because itsinterests in dealing with its insolvency conflicted with its duties as plan administrator to act in thebest interests of the plans’ members and beneficiaries: para. 142. According to the Court of Appeal,the simple fact that Indalex found itself in this position of conflict of interest was, of itself, a breachof its fiduciary duty as plan administrator. Second, Indalex breached its fiduciary duty by applying,without notice to the plans’ beneficiaries, for CCAA protection: para. (39. Third, Indalex [page353}breached its fiduciary duty by seeking and/or obtaining various relief in the CCAA proceedingsincluding the “super priority” in favour of the DIP lenders, approval of the sale of the businessknowing that no payment would be made to the underfunded plans over the statutory deemed trustsand seeking to be put into bankruptcy with the intention of defeating the deemed trust claims: para.139. As a remedy for these breaches of fiduciary duty the court imposed a constructive trust.

182 In my view, the Court of Appeal took much too expansive a view of the fiduciary dutiesowed by Indalex as plan administrator and found breaches where there were none. As I see it, theonly breach of fiduciary duty committed by Indalex occurred when, upon insolvency, Indalex’scorporate interests were in obvious conflict with its fiduciary duty as plan administrator to ensurethat all contributions were made to the plans when due. The breach was not in failing to avoid thisconflict - the conflict itself was unavoidable. Its breach was in failing to address the conflict toensure that the plan beneficiaries had the opportunity to have representation in the CCiIA
proceedings as if there were independent plan administrators. I also conclude that a remedial
constructive trust is not available as a remedy for this breach.

183 This part of the appeals requires us to answer two questions which r will address in turn:

(i) What fiduciary duties did Indalex have in its role as plan administrator and
did it breach them?

(ii) lfso, was imposition ofa constructive trust an appropriate remedy?

[page3 54]

(2) What Fiducian’ Duties Did Indalex Have in its Role as Plan Administrator
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and Did it Breach Those Duties?

(a) Legal Principles

184 The appellants do not dispute that lndalex, in its role of administrator of the plans, had

fiduciary duties to the members of the plan and that when it is acting in that role it can only act in

the interests of the plans’ beneficiaries. It is not necessary for present purposes to decide whether a

pension plan administrator is a per se or ad hoc fiduciary, although it must surely be rare that a

pension plan administrator would not have fiduciary duties in carrying out that role: Burke v.

IJsulsonv Bay C’a. 2010 5CC 34, [20101 2 S.C.R. 273, at para. 41, affg 2008 ONCA 394, 67

C.C.P.B. 1, at para. 55.

185 However, the conclusion that Indalex as plan administrator had fiduciary duties to the plan

beneficiaries is the beginning, not the end of the inquiry. This is because fiduciary duties do not

exist at large, but arise from and relate to the specific legal interests at stake: Alberta v. Elder

Advocates ofAlberta Societ , 201 5CC 24, [201112 S.C.R. 261, atpara. 31. As La ForestJ. put it

in Lac Minerals Ltd. v. International Corona Resources Ltd., [19891 2 S.C.R. 574:

The obligation imposed [on a fiduciary] may vary in its specific substance

depending on the relationship ... . [N]ot every legal claim arising out of a

relationship with fiduciary incidents will give rise to a claim for breach of

fiduciary duty....

It is only in relation to breaches of the specific obligations imposed because the

relationship is one characterized as fiduciary that a claim for breach of fiduciary

duty can be founded. ...[Emphasis added; pp. 646-47.J

186 The nature and scope of the fiduciary duty must, therefore, be assessed in the legal

framework governing the relationship out of which the [page355} fiduciary duty arises: see, e.g.,

Sharbern Holding Inc. v. VancouverAirport Centre Ltd., 2011 5CC 23, [201112 S.C.R. 175, at

para. 141; Galambos v. Perez, 2009 SCC 48, [20091 3 S.C.R. 247, at paras. 36-37; K.L.B. v. British

C’olumbia. 2003 5CC 51, [2003] 2 S.C.R. 403, at para. 41. So, for example, as a general rule, a

fiduciary has a duty of loyalty including the duty to avoid conflicts of interest: see, e.g., Strother v.

3464920 Canada Inc., 2007 SCC 24, [2007] 2 S.C.R. 177, at para. 35; Lac Minerals, at pp. 646-47.

However, this general rule may have to be modified in light of the legal framework within which a

particular fiduciary duty must be exercised. In my respectful view, this is such a case.

(b) The Legal Framework ojindalex’s Dual Role as a Elan Administrator and

Employer
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187 In order to define the nature and scope of Indalex’s role and fiduciary obligations as a plan
administrator, we must examine the legal framework within which the administrator functions. This
framework is established primarily by the plan documents and the relevant provisions of the PRA. It
is to these sources, first and foremost, that we look in order to shape the specific fiduciary duties
owed in this context.

188 Turning first to the plan documents, I take the salaried plan as an example. Under it, the
company is appointed the plan administrator: art. 13.01. The term “Company” is defined to mean
Indalex Limited and any reference in the pLan to actions taken or discretion to be exercised by the
Company means Indalex acting through the board of directors or any person authorized by the
board for the purposes of the plan: art. 2.09. Article 13.01 provides that the “Management
Committee of the Board of Directors of the Company will appoint a Pension and Benefits
Committee to act on behalf of the Company in its capacity as administrator of the Plan. The Pension
and Benefits Committee will decide conclusively aLl matters relating to the operation, interpretation
and application of the Plan”. [page356] Thus, the Pension and Benefits Committee is to act on
behalf of the company and by virtue of art. 2.09 its acts are considered those of the company.
Article 13.02 sets out the duties of the Pension and Benefits Committee which include the
“performance of all administrative functions not performed by the Funding Agent, the Actuary or
any group annuity contract issuer: art. 13.020).

189 The plan administrator also has statutory powers and duties by virtue of the PBA. Section 22
lists the general duties of plan administrators, three of which are particularly relevant to these
appeals:

22. (1) [Care, diligence and skill] The administrator of a pension plan shall
exercise the care, diligence and skill in the administration and investment of the
pension fund that a person of ordinary prudence would exercise in dealing with
the property of another person.

(2) [Special knowledge and skill] The administrator of a pension plan shall
use in the administration of the pension plan and in the administration and
investment of the pension fund all relevant knowledge and skill that the
administrator possesses or, by reason of the administrator’s profession, business
or calling, ought to possess.

(4) [Conflict of interest] An administrator or, if the administrator is a
pension committee or a board of trustees, a member of the committee or board
that is the administrator of a pension plan shall not knowingly permit the
administrator’s interest to conflict with the administrator’s duties and powers in
respect of the pension fund.
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190 Not surprisingly, the powers and duties conferred on the administrator by the legislation are
administrative in nature. For the most part they pertain to the internal management of the pension
fund and to the relationship among the pension administrator, the beneficiaries, and the
Superintendent of Financial Services (“Superintendent”). The list includes: applying [page357] to
the Superintendent for registration of the plan and any amendments to it as well as filing annual
information returns: ss. 9, 12 and 20 of the EBA; providing beneficiaries and eligible potential
beneficiaries with information and documents: s. 10(1)12 and 25; ensuring that the plan is
administered in accordance with the PBA and its regulations and plan documents: s. 19; notifying
beneficiaries of proposed amendments to the plan that would reduce benefits: s. 26; paying
commuted value for pensions: s. 42; and filing wind-up reports if the plan is terminated: s. 70.

191 Of special relevance for this case are two additional provisions. Under s. 56, the
administrator has a duty to ensure that pension payments are made when due and to notify the
Superintendent if they are not and, under s. 59, the administrator has the authority to commence
court proceedings when pension payments are not made.

192 The fiduciary duties that employer-administrators owe to plan beneficiaries relate to the
statutory and other tasks described above; these are the “specific legal interests” with respect to
which the employer-administrator’s fiduciary duties attach.

193 Another important aspect of the legal context for Indalex’s fiduciary duties as a plan
administrator is that it was acting in the dual role of an employer-administrator. This dual role is
expressly permitted under s. 8(l)(a) of the PBiI, but this provision creates a situation where a single
entity potentially owes two sets of fiduciary duties (one to the corporation and the other to the plan
members).

194 This was the case for lndalex. As an employer-administrator, Indalex acted through its board
of directors and so it was that body which owed fiduciary duties to the plan members. The board of
directors also owed a fiduciary duty to the company to act in its best interests: Canada Business
Corporations Act. R.S.C. 1985, c. C-44, s. l22(1)(a); BCE Inc. v. 1976 Debentureholders,
[page3581 2008 SCC 69, [20081 3 S.C.R. 560, at pan. 36. In deciding what is in the best interests of
the corporation, a board may look to the interests of shareholders, employees, creditors and others.
But where those interests are not aligned or may conflict, it is for the directors, acting lawfully and
through the exercise of business judgment, to decide what is in the overall best interests of the
corporation. Thus, the board of Endalex, as an employer-administrator, could not always act
exclusively in the interests of the plan beneficiaries; it also owed duties to Indalex as a corporation.

(c) Breaches ofFiduciary Ditty

195 Against the background of these legal principles, I turn to consider the Court of Appeal’s
findings in relation to Indalex’s breach of its fiduciary duties as administrator of the plans. As noted,
they fall into three categories: being in a conflict of interest position; taking steps to reduce pension
obligations in the CCM proceedings; and seeking bankruptcy status.



Page 61

(i) Conflict of Interest

196 The questions here are first what constitutes a conflict of interest or duty between indalex as
business decision-maker and Indalex as plan administrator and what must be done when a conflict
arises?

197 The Court of Appeal in effect concluded that a conflict of interest arises whenever Indalex
makes business decisions that have “the potential to affect the Plans beneficiaries’ rights” (para.
132) and that whenever such a conflict of interest arose, the employer-administrator was
immediately in breach of its fiduciary duties to the plan members. Respectfully, this position puts
the matter far too broadly. It cannot be the case that a conflict [page359] arises simply because the
employer, exercising its management powers in the best interests of the corporation, does something
that has the potential to affect the plan beneficiaries.

198 This conclusion flows inevitably from the statutory context. The existence of apparent
conflicts that are inherent in the two roles being performed by the same party cannot be a breach of
fiduciary duty because those conflicts are specifically authorized by the statute which permits one
party to play both roles. As noted earlier, the FBi specifically permits employers to act as plan
administrators (s. 8(1 )(a)). Moreover, the broader business interests of the employer corporation and
the interests of pension beneficiaries in getting the promised benefits are almost always at least
potentially in conflict. Every important business decision has the potential to put at risk the
solvency of the corporation and therefore its ability to live up to its pension obligations. The
cmployer, within the limits set out in the plan documents and the legislation generally, has the
authority to amend the plan unilaterally and even to terminate it. These steps may well not serve the
best interests of plan beneficiaries.

199 Similarly, the simple existence of the sort of conflicts of interest identified by the Court of
Appeal - those inherent in the employer’s exercise of business judgment - cannot of themselves be a
breach of the administrator’s fiduciary duty. Once again, that conclusion is inconsistent with the
statutory scheme that expressly permits an employer to act as plan administrator.

200 How, then, should we identify conflicts of interest in this context?

201 In K v. Neil, 2002 SCC 70, [2002)3 S.C.R. 631, Binnie J. referred to the Restatement Thin!,
The Law Governing Lawyers (2000), at s. 121, to explain when a conflict of interest occurs in the
[page360j context of the lawyer-client relationship: para. 31. In my view, the same general
principle, adapted to the circumstances, applies with respect to employer-administrators. Thus, a
situation of conflict of interest occurs when there is a substantial risk that the
employer-administrator’s representation of the plan beneficiaries would be materially and adversely
affected by the employer-administrator’s duties to the corporation. I would recall here, however, that
the employer-administrator’s obligation to represent the plan beneficiaries extends only to those
tasks and duties that I have described above.
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202 In light of the foregoing, I am of the view that the Court of Appeal erred when it found, in
etTect, that a conflict of interest arose whenever Indalex was making decisions that “had the
potential to affect the Plans beneficiaries’ rights”: para. 132. The Court of Appeal expressed both the
potential for conflict of interest or duty and the fiduciary duty of the plan administrator much too
broadly.

(ii) Steps in the CCAA Proceedin2s to Reduce Pension Obligations and
Notice of Them

203 The Court of Appeal found that Indalex breached its fiduciary duty’ simply by commencing
COlA proceedings knowing that the plans were underfunded and by failing to give the plan
beneficiaries notice of the proceedings: para. 139. As I understand the court’s reasons, the decision
to commence COlA proceedings was solely the responsibility of the corporation and not part of the
administration of the pension plan: para. 131. The difficulty which the Court of Appeal saw arose
from the potential of the CCAA proceedings to result in a reduction of the corporation’s pension
obligations to the prejudice of the beneficiaries: paras. 13 1-32.

204 1 respectfully disagree. Like Justice Deschamps, I find that seeking an initial order protecting
the corporation from actions by its creditors did not, on its own, give rise to any conflict of interest
or duty on the part of Indalex (reasons of Justice Deschamps, at para. 72).

[page36l]

205 First, it is important to remember that the purpose of CCL4 proceedings is not to
disadvantage creditors but rather to try to provide a constructive solution for all stakeholders when a
company has become insolvent. As my colleague, Deschamps J. observed in Cenflay Services, at
pam. 15:

the purpose of the CCAA ... is to permit the debtor to continue to carry on
business and, where possible, avoid the social and economic costs of liquidating
its assets.

In the same decision, at para. 59, Deschamps J. also quoted with approval the following passage
from the reasons of Doherty J.A. in Elan Corp. v. Coiniskey (1990), 41 O.A.C. 282, at para. 57
(dissenting):

The legislation is remedial in the purest sense in that it provides a means
whereby the devastating social and economic effects of bankruptcy or creditor
initiated termination of ongoing business operations can be avoided while a
court-supervised attempt to reorganize the financial affairs of the debtor
company is made.
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For this reason, I would be very reluctant to find that, simply by virtue of embarking on COlA
proceedings, an employer-administrator breaches its duties to plan members.

206 Second, the facts of this case do not support the contention that the interests of the plan
beneficiaries and the employer were in conflict with respect to the decision to seek CciiA
protection. It cannot seriously be suggested that some other course would have protected more fully
the rights of the plan beneficiaries. The Court of Appeal did not suggest an alternative to seeking
CCAA protection from creditors, nor did any of the parties. Indalex was in serious financial
difficulty and its options were limited: either make a proposal to its creditors (under the COlA or
under the 111,1), or go bankrupt. Moreover, the plan administrators duty and authority do not extend
to ensuring the solvency of the corporation and an independent administrator could not reasonably
expect to be [page362] consulted about the plan sponsor’s decision to seek CCAA protection.
Finally, the application for CCAA proceedings did not reduce pension obligations other than to
temporarily relieve the corporation of making special payments and it was the only step with any
prospect of the pension funds obtaining from the insolvent corporation the money that would
become due. There was thus no conflict of duty or interest between the administrator and the
employer when protective action was taken for the purpose of preserving the status quo for the
benefit of all stakeholders.

207 The Court of Appeal also found that it was a breach of fiduciary duty not to give the plan
beneficiaries notice of the initial application for CCAA protection. Again, here, I must join
Deschamps J. in disagreeing with the Court of Appeal’s conclusion. Section 110) of the CcIA, as
it stood at the time of the proceedings, provided that parties could commence CCAA proceedings
without giving notice to interested persons:

11. (1) Notwithstanding anything in the Bankruptcy and insolvency Act or
the Winding-up Act, where an application is made under this Act in respect of a
company, the court, on the application of any person interested in the matter,
may, subject to this Act, on notice to any other person or without notice as it may
see fit, make an order under this section.

208 This provision was renumbered but not substantially changed when the Act was amended in
September of 2009 (S.C. 2005, c. 47,s. 128, in force Sept. 18, 2009, Sl/2009-68). Although it is not
appropriate in every case, CCAA courts have discretion to make initial orders on an exparte basis.
This may be an appropriate - even necessary - step in order to prevent “creditors from moving to
realize on their claims, essentially a ‘stampede to the assets’ once creditors learn of the debtor’s
financial distress”: J. P. Sarra, Rescue! The Companies’ Creditors Arrangement [page363J Act
(2007), at p. 55 (“Rescue!”); see also Algoma Steel Inc., Re (2001), 25 C.B.R. (4th) 194, at para. 7.
The respondents did not challenge Morawetz J.’s decision to exercise his discretion to make an cx
pane order in this case.

209 This is not to say, however, that exparte initiaL orders will always be required or acceptable.
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Without attempting to be exhaustive or to express any final view on these issues, I simply note that
there have been at least three ways in which courts have mitigated the possible negative effect on
creditors of making orders without notice to potentially affected parties. First, courts have been
reluctant to grant exparte orders where the situation of the debtor company is not urgent. In
Rescue!, Janis P. Sarra explains that courts are increasingly expecting applicants to have given
notice before applying for a stay under the CCAA: p. 55. An example is Marine Drive Properties
Ltd., Re, 2009 BCSC 145, 52 C.B.R. (5th) 47, a case in which Butler J. held that “[i]nitial
applications in CCAA proceedings should not be brought without notice merely because it is an
application under that Act. The material before the court must be sufficient to indicate an emergent
situation’t: para. 27. Second, courts have included ‘come-back clauses in their initial orders so that
parties could return to court at a later date to seek to set aside some or all of the order: Rescue!, at p.
55. Note that such a clause was included in the initial order by Momwetz J.: para. 46. Finally, courts
have limited their initial orders to the issues that need to be resolved immediately and have left
other issues to be resolved after alt interested parties have been given notice. Thus, in Timminco
Ltd., Re. 2012 ONSC 506, 85 C.B.R. (5th) 169, Morawetz J. limited the initial CC’AA order so that
priorities were only granted over the party that had been given notice. The discussion of suspending
special payments or granting creditors priority over pension beneficiaries was left to a later date,
after the parties that would be affected had been given notice. A similar approach was taken in the
case of AbitibiBowater inc. (Arrangement relatfà,I, 2009 QCCS 6459 (CanLIl). In his initial COlA
order, Gascon J. put off the decision regarding the [page364} suspension of past service
contributions or special payments to the pension plans in question until the parties likely to be
affected could be advised of the applicant’s request: para. 7.

210 Failure to give notice of the initial CCAA proceedings was not a breach of fiduciary duty in
this case. Indalex’s decision to act as an employer-administrator cannot give the plan beneficiaries
any greater benefit than they would have if their plan was managed by a third party administrator.
Had there been a third party administrator in this case, Indalex would not have been under an
obligation to tell the administrator that it was planning to enter CCAA proceedings. The respondents
are asking this Court to give the advantage of Indalex’s knowledge as employer to Indalex as the
plan administrator in circumstances where the employer would have been unlikely to disclose the
information itself. I am not prepared to blur the line between employers and administrators in this
way.

211 1 conclude that Indalex did not breach its fiduciary duty by commencing CCAA proceedings
or by not giving notice to the plan beneficiaries of its intention to seek the initial CCAA order.

212 [turn next to the Court of Appeal’s conclusion that seeking and obtaining the DIP orders
without notice to the plan beneficiaries and seeking and obtaining the sale approval order
constituted breaches of fiduciary duty.

[page365
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213 To begin, I agree with the Court of Appeal that “just because the initial decision to
commence CCAA proceedings is solely a corporate one ... does not mean that all subsequentdecisions made during the proceedings are also solely corporate ones”: para. 132. It was at this pointthat Indalex’s interests as a corporation came into conflict with its duties as a pension plan
administrator.

214 The DIP orders could easily have the effect of making it impossible for Indalex to satisfy itsfunding obligations to the plan beneficiaries. When Indalex, through the exercise of businessjudgment, sought CCAA orders that would or might have this effect, it was in conflict with its dutyas plan administrator to ensure that all contributions were paid when due.

215 I do not think, however, that the simple existence of this conflict of interest and duty, on itsown, was a breach of fiduciary duty in these circumstances. As discussed earlier, the FDA expresslypermits an employer to be a pension administrator and the statutory provisions about conflict ofinterest must be understood and applied in light of that fact. Moreover, an independent plan
administrator would have no decision-making role with respect to the conduct of CCAJI
proceedings. So in my view, the difficulty that arose here was not the existence of the conflict itself,but lndalex’s failure to take steps so that the plan beneficiaries would have the opportunity to havetheir interests protected in the CC,IA proceedings as ifthe plans were administered by an
independent administrator. In short, the difficulty was not the existence of the conflict, but the
failure to address it.

216 Despite Indalex’s failure to address its conflict of interest, the plan beneficiaries, throughtheir own efforts, were represented at subsequent steps in the CCiIA proceedings. The effect ofIndalex’s [page366] breach was therefore mitigated, a point which I will discuss in greater detail
when I turn to the issue of the constructive trust.

217 Nevertheless, for the purposes of providing some guidance for future CCIA proceedings, I
take this opportunity to briefly address what an employer-administrator can do to respond to these
sorts of conflicts. First and foremost, an employer-administrator who finds itself in a conflict must
bring the conflict to the attention of the CCAA judge. It is not enough to include the beneficiaries in
the list of creditors; the judge must be made aware that the debtor, as an administrator of the plan is,
or may be, in a conflict of interest.

218 Given their expertise and their knowledge of particular cases, CCAA judges are well placed
to decide how best to ensure that the interests of the plan beneficiaries are fully represented in the
context of”real-time’ litigation under the CCAA. Knowing of the conflict, a CCL4 judge might
consider it appropriate to appoint an independent administrator or independent counsel as cunicus
curiae on terms appropriate to the particular case, Indeed, there have been cases in which
representative counsel have been appointed to represent tort claimants, clients, pensioners and
non-unionized employees in CCM proceedings on terms determined by the judge: Rescue!, at p.278; see, e.g., First Leaskie Wealth Management Inc. (Re,), 2012 ONSC 1299 (CanLIl); Nortel
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Networks Corp., Re (2009), 75 C.C.P.B. 206 (Ont. S.C.J.). In other circumstances, a CC’AA judge
might find that it is feasible to give notice directly to the pension beneficiaries. In my view, notice,
though desirable, may not always be feasible and decisions on such matters should be left to the
judicial discretion of the CCAA judge. Alternatively, the judge might consider limiting draws on the
DIP facility until notice can be given to the beneficiaries: Royal Oak Mines Inc., Re (1999), 6
C.B.R. (4th) 314 (Ont. Ct. J. (Gen. Div.)), at para. 24. Ultimately, the appropriate response or
combination of responses should be left to the discretion of the CCL4 judge in a particular case.
[page367] The point, as well expressed by the Court of Appeal, is that the insolvent corporation
which is also a pension plan administrator cannot “simply ignore its obligations as the Plans’
administrator once it decided to seek CCAA protection”: para. 132.

219 I conclude that the Court of Appeal erred in finding that Indalex breached its fiduciary duties
as plan administrator by taking the various steps it did in the COlA proceedings. However, I agree
with the Court of Appeal that it breached its fiduciary duty by failing to take steps to ensure that the
plan beneficiaries had the opportunity to be as fully represented in those proceedings as if there had
been an independent plan administrator.

(iii) The Bankruptcy Motion

220 Indalex also applied to lift the CCAA stay so that it could file an assignment into bankruptcy.
As Campbell J. put it, this was done “to ensure the priority regime [it] urged as the basis for
resisting the deemed trust”: para. 52. The Court of Appeal concluded that this was a breach of
Indalex’s fiduciary duties because the motion was brought “with the intention of defeating the
deemed trust claims and ensuring that the Reserve Fund was transferred to [the U.S. debtors]”: para.
139. I respectfully disagree.

221 It was certainly open to Indalex as an employer to bring a motion to voluntarily enter into
bankruptcy. A pension plan administrator has no responsibility or authority in relation to that step.
The problem here is not that the motion was brought, but that Indalex failed to meaningfully address
the conflict between its corporate interests and its duties as plan administrator.

[page3 68]

222 To sum up, I conclude that Indalex did not breach any fiduciary duty by undertaking CCAA
proceedings or seeking the relief that it did. The breach arose from Indalex’s failure to ensure that its
pension plan beneficiaries had the opportunity to have their interests effectively represented in the
insolvency proceedings, particularly when Indalex sought the DIP financing approval, the sale
approval and the motion for bankruptcy.

(3) Was lmposinR a Constructive Trust Appropriate in This Case?
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223 The next issue is whether a remedial constructive trust is. as the Court of Appeal concluded,an appropriate remedy in response to the breach of fiduciary duty.

224 The Court of Appeal exercised its discretion to impose a constructive trust and its exercise ofthis discretion is entitled to deference. Only if the discretion has been exercised on the basis of anerroneous principle should the order be overturned on appeal: Donkin v. Bugoy, [1985)2 S.C.R. 85,cited in Soulos v. Korkontzilas, [1997] 2 S.C.R. 217, at para. 54, by Sopinka 1. (dissenting, but noton this point). In my respectful view, the Court of Appeal’s erroneous conclusions about the scopeof a plan administrator’s fiduciary duties require us to examine the constructive trust issue anew.Moreover, the Court of Appeal, in my respectful opinion, erred in principle in finding that the assetin this case resulted from the breach of fiduciary duty such that it would be unjust for the party inbreach to retain it.

225 As noted earlier, the Court of Appeal imposed a constructive trust in favour of the planbeneficiaries with respect to funds retained in the reserve fund equal to the total amount of thewind-up deficiency for both plans. In other words, upon insolvency of lndalex, the planbeneficiaries received 100 cents on the dollar as a result of a judicially imposed trust taking priorityover [page369] secured creditors, and indeed over other unsecured creditors, assuming there was nodeemed trust for the executive plan.

226 1 have explained earlier why I take a different view than did the Court of Appeal of Indalex’sbreach of fiduciary duty. In light of what I conclude was the breach which could give rise to aremedy, my view is that the constructive trust cannot properly be imposed in this case and the Courtof Appeal erred in principle in exercising its discretion to impose this remedy.

227 I part company with the Court of Appeal with respect to several aspects of its constructivetrust analysis; it is far from clear to me that any of the conditions for imposing a constructive trustwere present here. However, I will only address one of them in detail. As I will explain, a remedialconstructive trust for a breach of fiduciary duty is only appropriate if the wrongdoer’s acts give riseto an identifiable asset which it would be unjust for the wrongdoer (or sometimes a third party) toretain. In my view, Indalex’s failure to meaningfully address conflicts of interest that arose duringthe CCAA proceedings did not result in any such asset.

228 As the Court of Appeal recognized, the governing authority concerning the remedialconstructive trust outside the domain of unjust enrichment is Soulos. In Soidos, McLachlin i. (as shethen was) wrote that a constructive trust may be an appropriate remedy for breach of fiduciary duty:paras. 19-45. She laid out four requirements that should generally be satisfied before a constructivetrust will be imposed: para. 45. Although, in Soulos, McLachlin J. was carefuL to indicate that theseare conditions that “generally” must be present, all parties in this case accept that these fourconditions must be present before a remedial constructive trust may be ordered for [page37o]breach of fiduciary duty. The four conditions are these:

(I) The defendant must have been under an equitable obligation, that is, an
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obligation of the type that courts of equity have enforced, in relation to the
activities giving rise to the assets in his hands;

(2) The assets in the hands of the defendant must be shown to have resulted
from deemed or actual agency activities of the defendant in breach of his
equitable obligation to the plaintiff;

(3) The plaintiff must show a legitimate reason for seeking a proprietary
remedy, either personal or related to the need to ensure that others like the
defendant remain faithful to their duties and;

(4) There must be no factors which would render imposition of a constructive
trust unjust in all the circumstances of the case; e.g., the interests of
intervening creditors must be protected. [para. 45]

229 My concern is with respect to the second requirement, that is, whether the breach resulted in
an asset in the hands of lndalex. A constructive trust arises when the law imposes upon a party an
obligation to hold specific property for another: D. W. M. Waters, M. R. Gillen and L. D. Smith,
Waters’ Law of Trusts in Canada (3rd ed. 2005), at p. 454 (“ Waters”). The purpose of imposing a
constructive trust as a remedy for a breach of duty or unjust enrichment is to prevent parties from
retaining property which in ‘good conscience’ they should not be permitted to retain”: Soulos, at
para. 17. It follows, therefore, that while the remedial constructive trust may be appropriate in a
variety of situations, the wrongdoer’s conduct toward the plaintiff must generally have given rise to
assets in the hands of the wrongdoer (or of a third party in some situations) which cannot injustice
and good conscience be retained. That cannot be said here.

[page37 I]

230 The Court of Appeal held that this second condition was present because “[t]he assets [i.e.
the reserve fund monies] are directly connected to the process in which Indalex committed its
breaches of fiduciary obligation”: para. 204. Respectfully, this conclusion is based on incorrect legal
principles. To satisfy this second condition, it must be shown that the breach resulted in the assets
being in Indalex’s hands, not simply, as the Court of Appeal thought, that there was a “connection”
between the assets and “the process” in which Indalex breached its fiduciary duty. Recall that in
Soidos itself, the defendant’s acquisition of the disputedproperty was a direct result of his breach of
his duty of loyalty to the plaintiff: para. 48. This is not our case. As the Court observed, in the
context of an unjust enrichment claim in Peter v. Beblow, [1993] 1 S.C.R. 980, at p. 995:

for a constructive trust to arise, the plaintiff must establish a direct link to the
property which is the subject of the trust by reason of the plaintiffs contribution.

231 While cases of breach of fiduciary duty are different in important ways from cases of unjust
enrichment, La Forest J. (with Lamer J. concurring on this point) applied a similar standard for
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proprietary relief in Lac Pvfinerals, a case in which wrongdoing was the basis for the constructivetrust: p. 678. quoted in Waters, at p. 471. His comments demonstrate the high standard to be met inorder for a constructive trust to be awarded:

The constructive trust awards a right in property, but that right can only arise
once a right to relief has been established. In the vast majority of cases a
constructive trust will not be the appropriate remedy... . [A] constructive trust
should only be awarded if there is reason to grant to the plaintiff the additional
rights that flow from recognition of a right of property. [p. 678]

232 The relevant breach in this case was the failure of Indatex to meaningfully address theconflicts of interest that arose in the course of the [page372} CCAJI proceedings. (The breach thatarose with respect to the bankruptcy motion is irrelevant because that motion was not addressed andtherefore could not have given rise to the assets.) The “assets” in issue here are the funds in thereserve fund which were retained from the proceeds of the sale of Endalex as a going concern.Indalex’s breach in this case did not give rise to the funds which were retained by the Monitor in thereserve fund.

233 Where does the respondents’ claim of a procedural breach take them? Taking their position atits highest, it would be that the DIP approval proceedings and the sale would not have beenapproved. This position, however, is fatally flawed. Turning first to the DIP approval, there is noevidence to support the view that, had Indalex addressed its conflict in the DIP approval process,the DIP financing would have been rejected or granted on different terms. The CC,L4 judge, beingfully aware of the pension situation, ruled that the DIP financing was “required”, that there was “noother alternative available to the Applicants for a going concern solution”, and that “the benefit tostakeholders and creditors of the DIP Financing outweighs any potential prejudice to unsecuredcreditors that may arise as a result of the granting of super-priority secured financing”: endorsementof Morawetz J., April 8, 2009, at paras. 6 and 9. In effect, the respondents are claiming funds whicharose only because of the process to which they now object. Taking into account that there was anabsence of any evidence that more favourable financing terms were available, that the judge’sdecision was made with full knowledge of the plan beneficiaries’ claims, and that he found that theDIP financing was necessary, the respondents’ contention is not only speculative, it also directlycontradicts the conclusions of the CCAA judge.

234 Turning next to the sale approval and the approval of the distribution of the assets, it is clearthat the plan beneficiaries had independent representation but that this did not change the result.[page373j Although, perhaps with little thanks to Indalex, the interests of both plans were fully andably represented before Campbell J. at the sale approval and interim distribution motions in July of2009.

235 The executive plan retirees, through able counsel, objected to the sale on the basis that theliquidation values set out in the Monitor’s seventh report would provide greater return for unsecured
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creditors. The motions judge dismissed this objection ‘on the basis that there was no clear evidence
to support the proposition and in any event the transaction as approved did preserve value for
suppliers, customers and preserve approximately 950 jobs”: trial reasons of Campbell J., at para. 13
(emphasis added). Both the executive plan retirees and the USW. which represented some members
of the salaried plan, objected to the proposed distribution of the sale proceeds. In response to this
objection, it was agreed that those objections would be heard promptly and that the Monitor would
retain sufficient funds to satisfy the pensioners’ claims if they were upheld: trial reasons of
Campbell J., at paras. 14-16.

236 There is no evidence to support the contention that Indalex’s breach of its fiduciary duty as
pension administrator resulted in the assets retained in the reserve fund. I therefore conclude that the
Court of Appeal erred in law in finding that the second condition for imposing a constructive trust -

i.e. that the assets in the defendant’s hands must be shown to have resulted from the defendant’s
breaches of duty to the plaintiff- had been established.

237 I would add only two further comments with respect to the constructive trust. A major
concern of the Court of Appeal was that unless a constructive trust were imposed, the reserve funds
would end up in the hands of other Indalex entities which were not operating at arm’s length from
Indalex. The U.S. debtors claimed the reserve fund [page374] because it had paid on its guarantee
of the DIP loans and thereby stepped into the shoes of the DIP lender with respect to priority. Sun
Indalex claims in the U.S. bankruptcy proceedings as a secured creditor of the U.S. debtors. The
Court of Appeal put its concern this way: “To permit Sun Indalexto recover on behalf of [the U.S.
debtorsi would be to effectively permit the party who breached its fiduciary obligations to take the
benefit of those breaches, to the detriment of those to whom the fiduciary obligations were owed”:
para. 199.

238 There are two difficulties with this approach, in my respectful view. The U.S. debtors paid
real money to honour their guarantees. Moreover, unless there is a legal basis for ignoring the
separate corporate personality of separate corporate entities, those separate corporate existences
must be respected. Neither the parties nor the Court of Appeal advanced such a reason.

239 Finally, I would note that imposing a constructive trust was wholly disproportionate to
Indalex’s breach of fiduciary duty. Its breach - the failure to meaningfully address the conflicts of
interest that arose during the CCAA process - had no adverse impact on the plan beneficiaries in the
sale approval process which gave rise to the “asset” in issue. Their interests were fully represented
and carefully considered before the sale was approved and the funds distributed. The sale was
nonetheless judged to be in the best interests of the corporation, all things considered. In my
respectful view, imposing a $6.75 million penalty on the other creditors as a remedial response to
this breach is so grossly disproportionate to the breach as to be unreasonable.

240 A judicially ordered constructive trust, imposed long after the fact, is a remedy that tends to
destabilize the certainty which is essential for [page375] commercial affairs and which is
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particularly important in financing a workout for an insolvent corporation. To impose a constructivetrust in response to a breach of fiduciary duty to ensure for the plan beneficiaries some proceduralprotections that they in fact took advantage of in any case is an unjust response in all of thecircumstances.

241 1 conclude that a constructive trust is not an appropriate remedy in this case and that theCourt of Appeal erred in principle by imposing it.

C. Third Issue: Did the Court ofAppeal Err in C’oncluding That the Super Priority
Granted in the CC’AA Proceedings Did Not Have Priority by Virtue oft/ic Doctrine ofFederal Pararnountcy?

242 Although I disagree with my colleague Justice Deschamps with respect to the scope of the s.57(4) deemed trust, I agree that if there was a deemed trust in this case, it would be superseded bythe DIP loan because of the operation of the doctrine of federal paramountcy: paras. 48-60.

D. Fourth Issue: Did the Court ofAppeal Err in its Cost Endorsement Respecting the
USW?

(I) Introduction

243 The disposition of costs in the Court of Appeal was somewhat complex. Although the costsappeal relates only to the costs of the USW, it is necessary in order to understand their position toset out the costs order below in full.

244 With respect to the costs of the appeal to the Court of Appeal, no order was made for oragainst the Monitor due to its prior agreement with the former executives and the 135W. However,the court ordered that the former executives and the 135W, as successful parties, were each entitled
to [page376] costs on a partial indemnity basis fixed at $40,000 inclusive of taxes and
disbursements from Sun Indalex and the U.S. Trustee, payable jointly and severally: costsendorsement, 2011 ONCA 578, 81 C.B.R. (5th) 165, at para. 7.

245 Morneau Shepell Ltd., the Superintendent, and the former executives reached an agreementwith respect to legal fees and disbursements and the Court of Appeal approved that agreement. Theformer executives received full indemnity legal fees and disbursements in the amount of
$269,913.78 to be paid from the executive plan attributable to each of the 14 former executives’accrued pension benefits, allocated among the 14 former executives in relation to their pensionentitlement from the executive plan. In other words, the costs would not be borne by the other threemembers of the executive plan who did not participate in the proceedings: C.A. costs endorsement,at para. 2. The costs of the appeal payable by Sun Indalex and the U.S. Trustee were to be paid intothe fund of the executive plan and allocated among the 14 former executives in relation to their
pension entitlement from the executive plan.
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246 USW sought an order for payment of its costs from the fund of the salaried plan. However,
the Court of Appeal declined to make such an order because the USW was in a ‘materially different
position than that of the former executives: costs endorsement, at para. 3. The latter were
beneficiaries to the pension fund (14 of the L7 members of the plan), and they consented to the
payment of costs from their individual benefit entitlements. Those who had not consented would not
be affected by the payment. In contrast, the USW was the bargaining agent (not the beneficiary) for
only 7 of the 169 beneficiaries of the salaried plan, none of whom was given notice of, or consented
to, the payment of Legal costs from the salaried plan. Moreover, the USW sought and seeks an order
that its costs be paid out of the fund. This request is significantly different than the order made in
favour of the former executives, The former executives explicitly ensured that their choice to pursue
the litigation would not put at risk the pension benefits of those members who did not retain counsel
even though of course those members would benefit in the [page377] event the litigation was
successful. The USW is not proposing to insulate the 162 members whom it does not represent from
the risk of litigation; it seeks an order requiring all members to share the risk of the litigation even
though it represents only 7 of the 169. The proposition advanced by the USW was thus materially
different from that advanced on behalf of the executive plan and approved by the court.

(2) Standard of Review

247 In Nolan v. Kerry (Canada) Inc., 2009 SCC 39, [2009] 2 S.C.R. 678, Rothstein .1. held that
“costs awards are quintessentially discretionary”: para. 126. Discretionary costs decisions should
only be set aside on appeal if the court below “has made an error in principle or if the costs award is
plainly wrong: Hamilton v. Open Window Bakety Ltd., 2004 SCC 9, [2004] 1 S.C.R. 303, at para.
27.

(3) Analysis

248 1 do not see any basis to interfere with the Court of Appeal’s costs endorsement in this case.
In my view, the USW’s submissions are largely based on an inaccurate reading of the Court of
Appeal’s costs endorsement. Contrary to what the USW submits, the Court of Appeal did not
require the consent of plan beneficiaries as a prerequisite to ordering payment of costs from the
fund. Nor is it correct to suggest that the costs endorsement would “restrict recovery of beneficiary
costs to instances when there is a surplus in the pension trust fund” or “preclude financing of
beneficiary action when a fund is in deficit”: USW factum, at pams. 71 and 76. Nor would I read the
Court of Appeal’s brief costs endorsement as laying down a rule that a union representing pension
beneficiaries cannot recover costs from the fund because the union itself is not a beneficiary.

[page3 781

249 The premise of the USW’s appeal appears to be that it was entitled to costs because it met
what it refers to in its submissions as the Costs Payment Test and that if the executive plan members
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got their costs out of their pension fund, the union should get its costs out of the salaried employees’pension fund. Respectfully, I do not accept the validity of either premise.

250 The decision whether to award costs from the pension fund remains a discretionary matter. InNolan, Rothstein J. surveyed the various factors that courts have taken into account when decidingwhether to award a litigant its costs out of a pension trust. The first broad inquiry considered inNolan was into whether the litigation concerned the due administration of the trust. In connectionwith this inquiry, courts have considered the following factors: (I) whether the litigation wasprimarily about the construction of the plan documents; (2) whether it clarified a problematic areaof the law; (3) whether it was the only means of clarifying the parties’ rights; (4) whether the claimalleged maladministration; and (5) whether the Litigation had no effect on other beneficiaries of thetrust fund: Nolan, at para. 126.

251 The second broad inquiry discussed in Nolan was whether the litigation was ultimatelyadversarial: para. 127. The following factors have been considered: (I) whether the litigationincluded allegations by an unsuccessful party of a breach of fiduciary duty; (2) whether thelitigation only benefited a class of members and would impose costs on other members ifsuccessful; and (3) whether the litigation had any merit.

252 I do not think that it is correct to elevate these two inquiries (which constitute the CostsPayment Test articulated by the USW) to a test for entitlement to costs in the pension context. Thefactors set out in Nolan and other cases cited therein are best understood as highly relevant[page379j considerations guiding the exercise ofjudicial discretion with respect to costs.

253 The litigation undertaken here raised novel points of law with all of the uncertainty and riskinherent in such an undertaking. The Court of Appeal in essence decided that the USW,representing only 7 of 169 members of the plan, should not without consuLtation be able to in effectimpose the risks of that litigation on all of the plan members, the vast majority of whom were notunion members. Whatever arguments might be raised against the Court of Appeal’s decision in lightof the success of the litigation and the sharing by all plan members of the benefits, the failure of thelitigation seems to me to leave no basis to impose the cost consequences of taking that risk on all ofthe plan members of an already underfunded plan.

254 The second premise of the USW appeal appears to be that lithe executive plan membershave their costs paid out of the fund, so too should the salaried plan members. Respectfully,however, this is not an accurate statement of the order made with respect to the executive plan.

255 The Court of Appeal’s order with respect to the executive plan meant that only the pensionfund attributable to those members of the plan who actually supported the litigation - the vastmajority I would add - would contribute to the costs of the litigation even though all members of theplan would benefit in the case of success. As the Court of Appeal noted:

The individual represented Retirees, who comprise 14 of 17 members of the



Page 74

Executive Plan, have consented to the payment of costs from their individual
benefit entitlements. Those who have not consented will not be affected by the
payment. [Costs endorsement, at para. 3]

[page3 801

256 The Court of Appeal therefore approved an agreement as to costs which did not put at further
risk the pension funds available to satisfy the pension entitlements of those who did not support the
litigation. Thus, the Court of Appeal did not apply what the USW refers to as the Costs Payment
Test to the executive plan because the costs order was the product of agreement and did not order
payment of costs out of the find as a whole.

257 In the case of the USW request, there was no such agreement and no such Limitation of risk
to the supporters of the litigation.

258 1 see no error in principLe in the Court of Appeal’s refusal to order the USW costs to be paid
out of the pension fund, particularly in light of the disposition of the appeal to this Court. 1 would
dismiss the USW costs appeal but without costs.

IV. Disposition

259 1 would allow the Sun Indalex. FTI Consulting and George L. Miller appeals and, except as
noted below, I would set aside the orders of the Ontario Court of Appeal and restore the February
18, 2010 orders of Campbell J.

260 With respect to costs, 1 would set aside the Court of Appeal’s orders with respect to the costs
of the appeals before that court and order that all parties bear their own costs in the Court of Appeal
and in this Court.

261 I would not disturb paras. 9 and 10 of the order of the Court of Appeal in the former
executives’ appeal so that the full indemnity legal fees and disbursements of the former executives
in the amount of $269,913.78 shall be paid from the fund of the executive plan attributable to each
of the 14 former executives’ accrued pension benefits, and [page38l] specifically such amounts
shall be allocated among the 14 former executives in relation to their pension entitlement from the
executive plan and will not be borne by the other three members of the executive plan.

262 I would dismiss the 135W costs appeal, but without costs.

The reasons of LeBel and Abella Ji. were delivered by

LeBEL J. (dissenting):-
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I. Introduction

263 The members of two pension plans set up by Indalex Limited (“Indalex”) stand to lose half ormore of their pension benefits as a consequence of the insolvency of their employer and of thearrangement approved by the Ontario Superior Court of Justice under the Companies CreditorsArrangement Act, R.S.C. 1985,c. C-36 (‘CZ’AA’). The Court of Appeal for Ontario found that themembers were entitled to a remedy. For different and partly conflicting reasons, my colleaguesJustices Deschamps and Cromwell would hold that no remedy is available to them. With all duerespect for their opinions, I would conclude, like the Court of Appeal, that the remedy of aconstructive trust is open to them and should be imposed in the circumstances of this case, for thefollowing reasons.

264 I do not intend to summarize the facts of this case, which were outlined by my colleagues.will address these facts as needed in the course of my reasons. Before moving to my areas ofdisagreement with my colleagues, I will briefly indicate where and to what extent I agree with themon the relevant legal issues.

265 Like my colleagues, I conclude that no deemed trust could arise under s. 57(4) of the PensionBenefusAct, R.S.O. 1990, c. P.8 (“PBA”), in the case of the Executive Plan because this plan hadnot been wound up when the CCAA [page382] proceedings were initiated. In the case of theSalaried Employees Plan, I agree with Deschamps J. that a deemed trust arises in respect of thewind-up deficiency. But, like her, I accept that the debtor-in-possession (“DIP”) super priorityprevails by reason of the application of the federal paramountcy doctrine. I also agree that the costsappeal of the United Steelworkers should be dismissed.

266 But, with respect for the opinions of my colleagues, 1 take a different view of the nature andextent of the fiduciary duties of an employer who elects to act as administrator of a pension plangoverned by the PBA. This dual status does not entitle the employer to greater leniency in thedetermination and exercise of its fiduciary duties or excuse wrongful actions. On the contrary, as weshall see below, I conclude that Indalex not only neglected its obligations towards the beneficiaries,but actually took a course of action that was actively inimical to their interests. The seriousness ofthese breaches amply justified the decision of the Court of Appeal to impose a constructive trust. Tothat extent, I propose to uphold the opinion of Gillese J.A. and the judgment of the Court of Appeal(2011 ONCA 265, 104 O.R. (3d) 641).

II. The Employer as Administrator ofa Pension Plan: Its Fiducian’ Duties

267 Before entering into an analysis of the obligations of an employer as administrator of apension plan under the PBi1, it is necessary to consider the position of the beneficiaries. Who arethey? At what stage are they in their lives? What are their vulnerabilities? A fiduciary relationship isa relationship, grounded in fact and law, between a vulnerable beneficiary and a fiduciary who
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holds and may exercise power over the beneficiary in situations recognized by law. Any analysis of
such a relationship requires careful consideration of the characteristics of the beneficiary. It ought
not stop at the level of a theoretical and detached approach that fails to address how, very
concretely, [page383] this relationship works or can be twisted, perverted or abused, as was the
situation in this case.

268 The beneficiaries were in a very vulnerable position relative to Indalex. They did not enjoy
the protection that the existence of an independent administrator might have given them. They had
no say and no input in the management of the plans. The information about the plans and their
situation came from Indalex in its dual role as employer and manager of the plans. Their particular
vulnerability arose from their relationship with Indalex, acting both as their employer and as the
administrator of their retirement plans. Their vulnerability was substantially a consequence of that
specific relationship (Galambos v. Perez, 2009 8CC 48, [200913 S.C.R. 247, at para. 68, per
Cromwell J.). The nature of this relationship had very practical consequences on their interests. For
example, as Gillese J.A. noted in her reasons (at para. 40) the consequences of the decisions made
in the course of management of the plan and during the CCAA proceedings signify that the members
of the Executive Plan stand to lose one-half to two-thirds of their retirement benefits, unless
additional money is somehow paid into the plan. These losses of benefits are, in all probability,
permanent in the case of the beneficiaries who have already retired or who are close to retirement.
They deeply affect their lives and expectations. For most of them, what is lost is lost for good. No
arrangement will allow them to get a start on a new life. We should not view the situation of the
beneficiaries as regrettable but unavoidable collateral damage arising out of the ebbs and tides of
the economy. In my view, the law should give the members some protection, as the Court of Appeal
intended when it imposed a constructive trust.

269 Indalex was in a conflict of interest from the moment it started to contemplate putting itself
under the protection of the CCAA and proposing an arrangement to its creditors. From the corporate
perspective, one could hardly find fault with such a decision. It was a business decision. But the
trouble is that at the same time, Indalex was a [page3 84] fiduciary in relation to the members and
retirees of its pension plans. The two hats analogy offers no defence to Indalex. It could not
switch off the fiduciary relationship at will when it conflicted with its business obligations or
decisions. Throughout the arrangement process and until it was replaced by an independent
administrator (Momeau Shepell Ltd.) it remained a fiduciary.

270 It is true that the PBA allows an employer to act as an administrator of a pension plan in
Ontario. In such cases, the legislature accepts that conflicts of interest may arise. But, in my
opinion, nothing in the PBA allows that the employer qua administrator will be held to a lower
standard or will be subject to duties and obligations that are less stringent than those of an
independent administrator. The employer remains a fiduciary under the statute and at common law
(PBA, s. 22(4)). The employer is under no obligation to assume the burdens of administering the
pension plans that it has agreed to set up or that are the legacy of previous decisions. However, if it
decides to do so, a fiduciary relationship is created with the expectation that the employer will be
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able to avoid or resolve the conflicts of interest that might arise. Ifthis proves to be impossible, theemployer is still “seized” with fiduciary duties, and cannot ignore them out of hand.

271 Once Indalex had considered the COlA process and decided to proceed in that manner, itshould have been obvious that such a move would trigger conflicts of interest with the beneficiariesof the pension plans and that these conflicts would become untenable, as per the terms of s. 22(4) ofthe PBA. Given the nature of its obligations as administrator and fiduciary, it was impossible towear the two hats”. Indalex had to discharge its corporate duties, but at the same time it had toaddress its fiduciary obligations to the members and beneficiaries of the plans. I do not fault it forapplying under the CCAA, but rather for not relinquishing its position as administrator of the plansat the time of the application. It even retained [page385j this position once it engaged in thearrangement process. Other conflicts and breaches of fiduciary duties and of fundamental rules ofprocedural equity in the Superior Court flowed from this first decision. Moreover, Indalexmaintained a strongly adversarial attitude towards the interest of the beneficiaries throughout thearrangement process, while it was still, at least in form, the administrator of the plans.

272 The option given to employers to act as administrators of pension plans under the FBA doesnot constitute a Licence to breach the fiduciary duties that flow from this function. It should not beviewed as an invitation for the courts to whitewash the consequences of such breaches. The optionis predicated on the ability of the employer-administrator to avoid the conflicts of interests thatcause these breaches. An employer deciding to assume the position of administrator cannot claim tobe in the same situation as the Crown when it discharges fiduciary obligations towards certaingroups in society under the Constitution or the law. For those cases, the Crown assumes those dutiesbecause it is obligated to do so by virtue of its role, not because it chooses to do so. In suchcircumstances, the Crown must often balance conflicting interests and obligations to the broadersociety in the discharge of those fiduciary duties (Alberta v. Elder Advocates fA Iberia Society,2011 SCC 24, [201112 S.C.R. 261, at paras. 37-38). Iflndalex found itself in a situation where ithad to balance conflicting interests and obligations, as it essentially argues, it could not retain theposition of administrator that it had willingly assumed. The solution was not to place its function asadministrator and its associated fiduciary duties in abeyance. Rather, it had to abandon this role anddiligently transfer its function as manager to an independent administrator.

273 Indalex could apply for protection under the CCAA. But, in so doing, it needed to makearrangements to avoid conflicts of interests. As nothing was done, the members of the plans were[page386] left to play catch up as best they could when the process that put in place the DIPfinancing and its super priority was initiated. The process had been launched in such a way that ittook significant time before the beneficiaries could effectively participate in the process. In practice.the United Steelworkers union, which represented only a small group of the members of theSalaried Employees Plan, acted for them after the start of the procedures. The members of theExecutive Plan hired counsel who appeared for them. But, throughout, there were problems withnotices, delays and the ability to participate in the process. Indeed, during the CC’AA proceedings,the Monitor and Indalex seemed to have been more concerned about keeping the members of the
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plans out of the process rather than ensuring that their voices could be heard. Two paragraphs of the
submissions to this Court by Morneau Shepell Ltd., the subsequently appointed administrator of the
plan, aptly sums tip the behaviour of Indalex and the Monitor towards the beneficiaries, whose
representations were always deemed to be either premature or late:

When counsel for the Retirees again appeared at a motion to approve the
bidding procedure, his objections were considered premature:

In my view, the issues raised by the retirees do not have any impact on the
Bidding Procedures. The issues can be raised by the retirees on any
application to approve a transaction - but that is for another day.

Only when counsel appeared at the sale approval motion, as directed by the
motions judge, were the concerns of the pension plan beneficiaries heard. At that
time, the Appellants complain, the beneficiaries were too late and their motion
constituted a collateral attack on the original DIP Order. However, it cannot be
the case that stakeholder groups are too early, until they are too late. [R.F., at
paras. 54-55]

274 1 must also mention the failed attempt to assign Indalex in bankruptcy once the sale of its
[page387] business had been approved. One of the purposes of this action was essentially to harm
the interests of the members of the plans. At the time, Indalex was still wearing its two hats, at least
from a legal perspective. But its duties as a fiduciary were clearly not at the forefront of its
concerns. There were constant conflicts of interest throughout the process. lndalex did not attempt
to resolve them; it brushed them aside. In so acting, it breached its duties as a fiduciary and its
statutory obligations under s. 22(4) PM.

Ill. Procedural Fairness in CCAA Proceedines

275 The manner in which this matter was conducted in the Superior Court was, at least partially.
the result of Indalex disregarding its fiduciary duties. The procedural issues (hat arose in that court
did not assist in mitigating the consequences of these breaches. It is true that, in the end, the
beneficiaries obtained, or were given, some information pertaining to the proceedings and that
counsel appeared on their behalf at various stages of the proceedings. However, the basic problem is
that the proceedings were not conducted according to the spirit and principles of the Canadian
system of civil justice.

276 1 accept that those procedures are often urgent. The situation of a debtor requires quick and
efficient action. The turtle-like pace of some civil litigation would not meet the needs of the
application of the CCAA. However, the conduct of proceedings under this statute is not solely an
administrative process. It is also ajudicial process conducted according to the tenets of the
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adversarial system. The fundamentals of such a system must not be ignored. All interested partiesare entitled to a fair procedure that allows their voices to be raised and heard. It is not an answer tothese concerns to say that nothing else could be done, that no other solution would have been better,that, in substance, hearing the members would have been a waste of time. In all branches ofprocedure whether in administrative law, criminal law or civil action, the rights to be informed andto be heard in some [page388] way remain fundamental principles ofjustice. Those principles retaintheir place in the CCAA, as some authors and judges have emphasized (J. P. Sarra, Rescue! TheCompanies’ Creditors Arrangement Act (2007), at pp. 55-56; Royal Oak Mines Inc., Re (1999), 7C.B.R. (4th) 293 (Ont. C.J. (Gen. Div.)), at para. 5, per Farley J.). This was not done in this case, asmy colleagues admit, while they downplay the consequences of these procedural flaws andbreaches.

IV. Imposing a Constructive Trust

277 In this context, I see no error in the decision of the Court of Appeal to impose a constructivetrust (paras. 200-207). It was a fair decision that met the requirements ofjustice, under theprinciples set out by our Court in Canson Enterprises Ltd. v. Boughton & Co., [19911 3 S.C.R. 534,and in Soulos v. Korkontzilas, [19971 2 S.C.R. 217. The remedy of a constructive trust was justifiedin order to correct the wrong caused by Indalex (Soulos, at para. 36, per McLachlin J. (as she thenwas)). The facts of the situation met the four conditions that generally justif’ the imposition of aconstructive trust (Soulos, at para. 45), as determined by Justice Gillese in her reasons, at paras.203-4: (l)the defendant was under an equitable obligation in relation to the activities giving rise tothe assets in his or her hands; (2) the assets in the hands of the defendant were shown to haveresulted from deemed or actual agency activities of the defendant in breach of his or her equitableobligation to the plaintiff; (3) the plaintiff has shown a legitimate reason for seeking a proprietaryremedy, either personal or related to the need to ensure that others like the defendants remainfaithful to their duties; and (4) there are no factors which would render imposition of a constructivetrust unjust in all the circumstances of the case, such as the protection ofthe interests of interveningcreditors.

[page389]

278 In crafting such a remedy, the Court of Appeal was relying on the inherent powers of thecourts to craft equitable remedies, not only in respect of procedural issues, but also of substantivequestions. Section 9 of the CCAA is broadly drafted and does not deprive courts of their power tofill in gaps in the law when this is necessary in order to grant justice to the parties (G. R. Jacksonand J. Sarra, “Selecting the Judicial Tool to get the Job Done: An Examination of StatutoryInterpretation, Discretionary Power and Inherent Jurisdiction in Insolvency Matters’, iii J. P. Sarra,ed., Annual Review of Insolvency Law, 2007(2008), 41, at pp. 78-79).
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279 The imposition of the trust did not disregard the different corporate personalities of Indalex
and Indalex U.S. It properly acknowledged the close relationship between the two companies, the
second in effect controlling the first. This relationship could and needed to be taken into
consideration in order to determine whether a constructive trust was a proper remedy.

280 For these reasons, I would uphold the imposition of a constructive trust and I would dismiss
the appeal with costs to the respondents.

* * * * *

APPENDIX

The Pension BenefltsAnzendmentAct, 1973, S.O. 1973. c. 113

6. The said Act is amended by adding thereto the following sections:

23a.-(1) Any sum received by an employer from an employee pursuant to
an arrangement for the payment of such sum by the employer into a pension plan
as the employees contribution thereto shall be deemed to be held by the
employer in trust for payment of the same after his receipt thereof into the
pension plan as the employee’s contribution thereto and the employer shall not
appropriate or convert any part thereof to his own use or to any use not
authorized by the trust.

[page3 901

(2) For the purposes of subsection 1. any sum withheld by an employer,
whether by payroll deduction or otherwise, from moneys payable to an employee
shall be deemed to be a sum received by the employer from the employee.

(3) Any sum required to be paid into a pension plan by an employer as the
employer’s contribution to the plan shall, when due under the plan, be deemed to
be held by the employer in trust for payment of the same into the plan in
accordance with the plan and this Act and the regulations as the employer’s
contribution and the employer shall not appropriate or convert any part of the
amount required to be paid to the fund to his own use or to any use not
authorized by the terms of the pension plan.
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Pension Benefits Act, R.S.O. 1980, e. 373

21....

(2) Upon the termination or winding up of a pension plan riled forregistration as required by section 17, the employer is liable to pay all amountsthat would otherwise have been required to be paid to meet the tests for solvencyprescribed by the regulations, up to the date of such termination or winding up, tothe insurer, administrator or trustee of the pension plan.

23.-(l) Where a sum is received by an employer from an employee underan arrangement for the payment of the sum by the employer into a pension planas the employees contribution thereto, the employer shall be deemed to hold thesum in trust for the employee until the sum is paid into the pension plan whetheror not the sum has in fact been kept separate and apart by the employer and the
employee has a lien upon the assets of the employer for such amount that in theordinary course of business would be entered in books of account whether so
entered or not.

(3) Where an employer is required to make contributions to a pension plan,
he shall be deemed to hold in trust for the members of the plan an amount
calculated in accordance with subsection (4), whether or not,

[page39 I

(a) the employer contributions are payable into the plan under the
terms of the plan or this Act; or

(b) the amount has been kept separate and apart by the employer,

and the members have a lien upon the assets of the employer in such amount that
in the ordinary course of business would be entered into the books of account
whether so entered or not.



Page 82

(4) For the purpose of determining the amount deemed to be held in trust
under subsection (3) on a specific date, the calculation shall be made as if the
plan had been wound up on that date.

32. In addition to any amounts the employer is liable to pay under
subsection 21(2), where a defined benefit pension plan is terminated or wound
up or the plan is amended so that it is no longer a defined benefit pension plan,
the employer is liable to the plan for the difference between,

(a) the value of the assets of the plan; and

(b) the value of pension benefits guaranteed under subsection 31
(1) and any other pension benefit vested under the terms of the
plan,

and the employer shall make payments to the insurer, trustee or administrator of
the pension plan to fund the amount owing in such manner as is prescribed by
regulation.

Pension Benefits AmendmentAct, 1983, S.O. 1983, c. 2

2. Subsection 21(2) of the said Act is repealed and the following
substituted therefor:

(2) Upon the termination or winding up of a registered pension plan, the
employer of employees covered by the pension plan shall pay to the
administrator, insurer or trustee of the pension plan,

(a) an amount equal to,

[page3 921

(i) the current service cost, and
(ii) the special payments prescribed by the regulations,
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that have accrued to and incIudin the date of the termination or
winding up but. under the tents of the pension plan or the
reRulations, are not due on that date: and

(b) all other payments that, by the terms of the pension plan or the
regulations, are due from the employer to the pension plan but have
not been paid at the date of the termination or winding up.

(2a) For the purposes of clause (2) (a), the current service cost and specialpayments shall be deemed to accrue on a daily basis.

3. Section 23 of the said Act is repealed and the following substitutedtherefor:

23.-(l) Where an employer receives money from an employee under anarrangement that the employer will pay the money into a pension plan as the
employees contribution to the pension plan, the employer shall be deemed to
hold the money in trust for the employee until the employer pays the money into
the pension plan.

(2) For the purposes of subsection (1), money withheld by an employer,
whether by payroll deduction or otherwise, from moneys payable to an employee
shall be deemed to be money received by the employer from the employee.

(3) The administrator or trustee of the pension plan has a lien and charge
upon the assets of the employer in an amount equal to the amount that is deemed
to be held in trust under subsection (I).

(4) An employer who is required by a pension plan to contribute to the
pension plan shall be deemed to hold in trust for the members of the pension plan
an amount of money equal to the total of,

(a) all moneys that the employer is required to pay into the pension plan



Page 84

to meet,

(i) the current service cost, and
(ii) the special payments prescribed by the regulations,

that are due under the pension plan or the regulations and have not
been paid into the pension plan; and

[page3 93j

(b) where the pension plan is terminated or wound up, any other money
that the employer is liable to nay under clause 21 (2) (a).

(5) The administrator or trustee of the pension plan has a lien and charge
upon the assets of the employer in an amount equal to the amount that is deemed
to he held in trust under subsection (4).

(6) Subsections (I) and (4) apply whether or not the moneys mentioned in
those subsections are kept separate and apart from other money.

8. Sections 32 and 33 of the said Act are
repealed and the following substituted therefor:

32.-(1) The employer of employees who are members of a defined benefit
pension plan that the employer is bound by or to which the employer is a party
and that is partly or wholly wound up shall pay to the administrator, insurer or
trustee of the plan an amount of money equal to the amount by which the value
of the pension benefits guaranteed by section 31 plus the value of the pension
benefits vested under the defined benefit pension plan exceeds the value of the
assets of the plan allocated in accordance with the regulations for payment of
pension benefits accrued with respect to service in Ontario.

(2) The amount that the employer is required to pay under subsection (I)
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in addition to the amounts that the employer is liable to pay under subsection 21
(2).

(3) The employer shall pay the amount required under subsection (I) to the
administrator, insurer or trustee of the defined benefit pension plan in the manner
prescribed by the regulations.

Pension Benefits Act, 1937, S.O. 1987, c. 35

58.-( 1) Where an employer receives money from an employee under an
arrangement that the employer will pay the money into a pension fund as the
employee’s contribution under the pension plan, the employer shalt be deemed to
hold the money in trust for the employee until the employer pays the money into
the pension fund.

[page394J

(3) An employer who is required to pay contributions to a pension fund
shall be deemed to hold in trust for the beneficiaries of the pension plan an
amount of money equal to the employer contributions due and not paid into the
pension fund.

(4) Where a pension plan is wound up in whole or in pan, an employer
who is required to pay contributions to the pension fund shalt be deemed to hold
in trust for the beneficiaries of the pension plan an amount of money equal to
employer contributions accrued to the date of the wind up but not yet due under
the plan or regulations.

59.-(1) Money that an employer is required to pay into a pension fund
accrues on a daily basis.

(2) Interest on contributions shall be calculated and credited at a rate not
less than the prescribed rates and in accordance with prescribed requirements.
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75.-( I) A member in Ontario of a pension plan whose combination of age
plus years of continuous employment or membership in the pension plan equals
at least fifty-five, at the effective date of the wind up of the pension plan in whole
or in part, has the right to receive,

(a) a pension in accordance with the terms of the pension plan, if, under
the pension plan, the member is eligible for immediate payment of
the pension benefit;

(b) a pension in accordance with the terms of the pension plan,
beginning at the earlier of,

(i) the normal retirement date under the pension plan, or
(ii) the date on which the member would be entitled to an

unreduced pension under the pension plan if the pension plan
were not wound up and if the member’s membership
continued to that date; or

(c) a reduced pension in the amount payable under the terms of the
pension plan beginning on the date on which the member would be
entitled to [page395j the reduced pension under the pension plan if
the pension plan were not wound up and if the member’s
membership continued to that date.

76.-(l) Where a pension plan is wound up in whole or in part, the
employer shall pay into the pension fund,

(a) an amount equal to the total of all payments that, under this Act, the
regulations and the pension plan, are due or that have accrued and
that have not been paid into the pension fund; and

(b) an amount equal to the amount by which,

(i) the value of the pension benefits under the pension plan that
would be guaranteed by the Guarantee Fund under this Act
and the regulations if the Commission declares that the
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Guarantee Fund applies to the pension plan,
(ii) the value of the pension benefits accrued with respect to

employment in Ontario vested under the pension plan, and
(iii) the value of benefits accrued with respect to employment in

Ontario resulting from the application of subsection 40 (3) (50
per cent rule) and section 75,

exceed the value of the assets of the pension fund allocated as
prescribed for payment of pension benefits accrued with respect to
employment in Ontario.

Pension Benefits Act, R.S.O. 1990, c. P.S

57. (1) [Trust property] Where an employer receives money from anemployee under an arrangement that the employer will pay the money into apension fund as the employee’s contribution under the pension plan, the employershall be deemed to hold the money in trust for the employee until the employerpays the money into the pension fund.

(2) [Money withheldl For the purposes of subsection (I), money withheld
by an employer, whether by payroll deduction or otherwise, from money payableto an employee shall be deemed to be money received by the employer from theemployee.

[page396J

(3) [Accrued contributions) An employer who is required to pay
contributions to a pension fund shall be deemed to hold in trust for the
beneficiaries of the pension plan an amount of money equal to the employer
contributions due and not paid into the pension fund.

(4) [Wind up] Where a pension plan is wound up in whole or in part, an
employer who is required to pay contributions to the pension fund shall be
deemed to hold in trust for the beneficiaries of the pension plan an amount of
money equal to employer contributions accrued to the date of the wind up but not
yet due under the plan or regulations.
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58. (1) [Accrual] Money that an employer is required to pay into a pension
fund accrues on a daily basis.

(2) [Interest] Interest on contributions shall be calculated and credited at a
rate not Less than the prescribed rates and in accordance with prescribed
requirements.

74. (1) [Activating events] This section applies if a person ceases to be a
member of a pension plan on the effective date of one of the following activating
events:

1. The wind up of a pension plan, if the effective date of the wind up is
on or after April 1, 1987.

2. The employers termination of the member’s employment, if the
effective date of the termination is on or after July 1,2012.
However, this paragraph does not apply if the termination occurs in
any of the circumstances described in subsection (1.1).

3. The occurrence of such other events as may be prescribed in such
circumstances as may be specified by regulation.

(1.1) [Same, termination of employment] Termination of employment is
not an activating event if the termination is a result of wilful misconduct,
disobedience or wilful neglect of duty by the member that is not trivial and has
not been condoned by the employer or if the termination occurs in such other
circumstances as may be prescribed.

[page397]

(1.2) [Exceptions, election by certain pension plans) This section does not
apply with respect to ajointly sponsored pension plan or a multi-employer
pension plan while an election made under section 74.1 for the plan and its
members is in effect.
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(1.3) [Benefit] A member in Ontario of a pension plan whose combination
of age plus years of continuous employment or membership in the pension plan
equals at least 55 on the effective date of the activating event has the right to
receive,

(a) a pension in accordance with the terms of the pension plan, if, under
the pension plan, the member is eligible for immediate payment of
the pension benefit;

(b) a pension in accordance with the terms of the pension plan,
beginning at the earlier of,

(I) the normal retirement date under the pension plan, or
(ii) the date on which the member would be entitled to an

unreduced pension under the pension plan if the activating
event had not occurred and if the membe?s membership
continued to that date; or

(c) a reduced pension in the amount payable under the terms of the
pension plan beginning on the date on which the member would be
entitled to the reduced pension under the pension plan if the
activating event had not occurred and if the member’s membership
continued to that date.

(2) [Part year] In determining the combination of age plus employment or
membership, one-twelfth credit shall be given for each month of age and for each
month of continuous employment or membership on the effective date of the
activating event.

(3) [Member for 10 years] Bridging benefits offered under the pension plan
to which a member would be entitled if the activating event had not occurred and
if his or her membership were continued shall be included in calculating the
pension benefit under subsection (1.3) of a person who has at least 10 years of
continuous employment with the employer or has been a member of the pension
plan for at least 10 years.

[page398]
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(4) [Prorated bridging benefit) For the purposes of subsection (3), if the

bridging benefit offered under the pension plan is not related to periods of

employment or membership in the pension plan, the bridging benefit shall be

prorated by the ratio that the member’s actual period of employment bears to the

period of employment that the member would have to the earliest date on which

the member would be entitled to payment of pension benefits and a full bridging

benefit under the pension plan if the activating event had not occurred.

(5) [Notice of termination of employment] Membership in a pension plan

that is wound up includes the period of notice of termination of employment

required under Part XV of the Employment Standards Act, 2000.

(6) [Application of subs. (5)1 Subsection (5) does not apply for the purpose

of calculating the amount of a pension benefit of a member who is required to

make contributions to the pension fund unless the member makes the

contributions in respect of the period of notice of termination of employment.

(7) [Consent ofemployerJ For the purposes of this section, vhere the

consent ofan employer is an eligibility requirement for entitlement to receive an

ancillary benefit, the employer shall be deemed to have given the consent.

(7.1) [Consent of administrator, jointly sponsored pension plans] For the

purposes of this section, where the consent of the administrator ofajointly

sponsored pension plan is an eligibility requirement for entitlement to receive an

ancillary benefit, the administrator shall be deemed to have given the consent.

(8) [Use in calculating pension benefiti A benefit described in clause (1.3)

(a), (b) or (c) for which a member has met all eligibility requirements under this

section shall be included in calculating the member’s pension benefit or the

commuted value of the pension benefit.

75. (I) [Liability of employer on wind up] Where a pension plan is wound

up, the employer shall pay into the pension fund,
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(a) an amount equal to the total of all payments that, under this Act, the
regulations and the pension [page399J plan, are due or that have
accrued and that have not been paid into the pension fund; and

(b) an amount equal to the amount by which,

(I) the value of the pension benefits under the pension plan that
would be guaranteed by the Guarantee Fund under this Act
and the regulations if the Superintendent declares that the
Guarantee Fund applies to the pension plan,

(ii) the value of the pension benefits accrued with respect to
employment in Ontario vested under the pension plan. and

(iii) the value of benefits accrued with respect to employment in
Ontario resulting from the application of subsection 39(3) (50
per cent rule) and section 74,

exceed the value of the assets of the pension fund allocated as
prescribed for payment of pension benefits accrued with respect to
employment in Ontario.

Appeals ofSun Indalex Finance, George L. Miller anti FTJ Consulting allowed, LEBEL a,iclABELLA JJ. dissenting. Appeal of USW dismissed.
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