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Court File No. CV-20-00636417

CL File No.:
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
ECOHOME FINANCIAL INC.
Plaintiff
and
UTILECREDIT CORP. and JOHN NASSAR

Defendants

SUPPLEMENTARY AFFIDAVIT OF BRENT HOULDEN
(Sworn June 4, 2020)
I, Brent Houlden, of the City of Toronto, in the Province of Ontario, MAKE OATH and

say:

1. I am the Chief Executive Officer of EcoHome Financial Inc. (“EcoHome”). EcoHome is
a secured creditor of Utilecredit Corp. (“Utilecredit”), the respondent herein, and I am directly
involved in the management of EcoHome’s arrangements with the debtor. As such, I have
personal knowledge of the matters to which I hereinafter depose. Where I do not have personal
knowledge of the matters set out herein, I state the source of my information and, in all such

cases, believe it to be true.

2. I previously swore an affidavit on May 22, 2020 (my “First Affidavit”) in support of an

application by EcoHome pursuant to subsection 243(1) of the Bankruptcy and Insolvency Act
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(Canada) and section 101 of the Courts of Justice Act, R.S.0. 1990, c. C.43, as amended, for an
order, amongst other things, appointing RSM Canada Limited as receiver and manager (the
“Receiver”) of the assets, undertakings, and property of Utilecredit. Capitalized terms used and

not defined herein have the meanings given to them in my First Affidavit.

3. I swear this affidavit in response to the affidavit of John Nassar sworn June 2, 2020 in
connection with these proceedings (the “Nassar Affidavit”) and to provide an update on certain

matters since the hearing in this proceeding on May 27, 2020.

4. I do not intend to respond to all of the claims and assertions raised in the Nassar
Affidavit, many of which I believe are extraneous to EcoHome’s motion for the appointment of
the Receiver. As the Nassar Affidavit was served at 4:50 p.m. on June 3, 2020 — a full seven
days after the initial hearing in this matter and leaving only one business day for a response — I
have not had the opportunity to respond directly to all of the assertions in the Nassar Affidavit. I
believe that many of the assertions in the Nassar Affidavit are mischaracterizations, untrue or

incomplete.

5. I wish to make a preliminary observation regarding Mr. Nassar’s attempt to impugn my
evidence because I was not involved at the outset of the EcoHome—Utilecredit relationship. My
background is as follows. I worked for Deloitte LLP for over 36 years, retiring in 2014. Over
my career, I built a number of advisory and consultative practices at Deloitte and held various
senior management roles in Financial Advisory and Deloitte Consulting. I also served on the
Canadian Board of Deloitte for two terms. Following my retirement, I have been engaged by
various companies and mandates, including becoming CFO of Daniel Leather, acting on the

Premier of Ontario's Advisory Council on Government Assets negotiating a contractual
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framework for The Beer Store which led to the sale of beer in grocery stores, was the Chief
Restructuring Officer of Golf Town Limited, the Restructuring Advisor at Bauer Hockey and
Easton Sports, among other engagements. The fact that I was typically not involved at the outset
of the transactions that I dealt with in these mandates has never prevented me with working with
the companies’ employees to inform myself of relevant information and appropriately
representing the company, just like any other senior executive who takes over an office. The
same applies in the case of EcoHome’s relationship with Utilecredit — I have reviewed the file
and have relied upon the work of the employees and officers whom I instructed to carry out an
investigation and review of the Utilecredit situation. The fact that the contracts at issue in this
matter last 10 years indicates that there was no reasonable expectation by the parties that all the
same people would be involved in this matter over the life of those contracts and that, like all
other commercial relationships, the parties’ relationship and their respective rights would be

governed by the contracts that they signed.

Utilecredit has not provided EcoHome with any financial information despite this Court’s
May 27, 2020 endorsement

6. On May 27, 2020, the Court adjourned EcoHome’s motion for the appointment of the
Receiver until June 5, 2020. In connection with the adjournment, the Court issued an
endorsement on May 27, 2020 ordering that, among other things, “the defendants shall
immediately provide all financial information to which the plaintiff is entitled. The plaintiff may
send the defendants a list of such information to which the defendants are required to respond

immediately.” A copy of the Court’s endorsement is attached hereto as Exhibit “A”.

7. Later that day, EcoHome’s counsel wrote an email to Utilecredit’s counsel requesting,

among other things, all year-end and quarterly financial statements of Utilecredit, quarterly bank
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statements for all bank accounts maintained by Utilecredit, and the annual corporate tax returns

of Utilecredit. A copy of this email is attached hereto as Exhibit “B”.

8. On May 29, 2020 (two days later), Utilecredit’s counsel wrote to EcoHome’s counsel
asserting the position that the Program Agreement did not require Utilecredit to provide any of
the documents demanded by EcoHome and that EcoHome was attempting to circumvent the
discovery process and the normal course of litigation. A copy of the letter from EcoHome’s

counsel is attached hereto as Exhibit “C”.

9. Later the same day, EcoHome’s counsel wrote to Utilecredit’s counsel indicating that
(a) EcoHome did not agree with Utilecredit’s interpretation of the Program Agreement or its
assertion that Utilecredit does not have any obligation to provide the requested information under
the Program Agreement, and (b) the parties did not need to debate the meaning of the Program
Agreement, since the General Security Agreement dated August 14, 2015 executed by
Utilecredit in favour of EcoHome provides that Utilecredit is required to, among other things,
(1) provide EcoHome with such information and financial data as EcoHome may request from
time to time, and (i) permit EcoHome or its representatives full and reasonable access to
Utilecredit’s premises, business, financial and computer records and allow the duplication or
extraction of pertinent information therefrom. A copy of the e-mail from EcoHome’s counsel

dated May 29, 2020 is attached hereto as Exhibit “D”.

10. Utilecredit did not respond to the May 29, 2020 letter from EcoHome’s counsel.
Utilecredit has not provided any financial information to EcoHome (other than partially-redacted

financial statements attached to the Nassar Affidavit that was provided yesterday afternoon)
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despite the clear direction in the Court’s May 27, 2020 endorsement to “immediately” provide all

financial information to which EcoHome is entitled.

Mr. Nassar has not been forthcoming in the provision of financial information

1. Utilecredit’s refusal to comply with the May 27 Decision is a continuation of
Utilecredit’s and Nassar’s on-going refusal to comply with the Program Agreement and GSA,

and their attempt to frustrate EcoHome’s right to access the Utilecredit’s financial information.

12. EcoHome’s counsel sent a demand letter to Mr. Nassar on May 19, 2020, a copy of
which is attached as Exhibit “I” to my First Affidavit, in which EcoHome’s counsel requested
that Mr. Nassar deliver copies of the latest quarterly and annual financial statements of

Utilecredit.

13. By reply email on May 19, 2020, Mr. Nassar stated “we won’t be providing financial
statements, partly because your client is in breach of their reporting obligations to Utilecredit and

partly because the statements are not available” [emphasis added].

14. The Nassar Affidavit attaches certain financial statements of Utilecredit, including
Utilecredit’s December 31, 2019 financial statements. The December 31, 2019 financial

statements include a “Notice to Reader” cover page that is dated March 27, 2020.

15. It therefore appears to me that Utilecredit’s December 31, 2019 statements were finalized
on March 27, 2020, even though Mr. Nassar expressly represented to EcoHome nearly two
months later that he would not provide the financial statements to EcoHome because they were

not available.
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EcoHome has provided extensive reporting on the Cash Reserve Account to Utilecredit

16. At paragraph 17 of the Nassar Affidavit, Mr. Nassar states that “the Lease Reserve
Reconciliation is a bald statement of amounts allegedly owing and is both deficient and
unreliable”. Mr. Nassar continues that “EcoHome has never provided a satisfactory accounting
of the Cash Reserve Account to Utilecredit, and has provided no reporting whatsoever since
spring 2017. The Lease Reserve Reconciliation provides no explanation or supporting

documentation for any of the line items therein.”

17. These statements are untrue and clearly contradicted by the evidence.

18.  Attached hereto as Exhibit “E” is email correspondence between Christopher Alexander,
a representative of EcoHome, and Mr. Nassar in October and November 2017. On October 31,
2017, Mr. Alexander sent the September 30, 2017 Lease Reserve Reconciliation to Mr. Nassar
indicating that at that time there was a deficiency in the Cash Reserve Account of almost
$700,000. In Mr. Nassar’s reply email of November 8, 2017, Mr. Nassar does not dispute the

amount owing and suggests that EcoHome should realize on its security:

...We might be able to consider a repurchase of the book if this is
something you would consider, otherwise I think you will have to realize
on your security. There is no way to cover the $700k [emphasis added].

19. EcoHome also sent Mr. Nassar a copy of Lease Reserve Reconciliation as at October 31,
2017 in December 2017.
20. More recently, in February 2020, EcoHome sent the Lease Reserve Reconciliation to Mr.

Nassar as at December 31, 2019. As indicated at paragraphs 33 and 34 of my First Affidavit,

Peter Soon, EcoHome’s Senior Vice President, Operations, emailed Mr. Nassar on February 14,
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2020 and February 27, 2020 to demand repayment of the indebtedness. Mr. Soon attached to
each of those emails an Excel spreadsheet setting forth the Lease Reserve Reconciliation as at
December 31, 2019. While the February 27, 2020 email from Mr. Soon to Mr. Nassar is attached
as Exhibit “F” to my First Affidavit, the Excel spreadsheet containing the Lease Reserve
Reconciliation attached to the email was not included in my First Affidavit due to its length and
the fact that it contains confidential customer and sensitive commercial information. When it is
printed, the Lease Reserve Reconciliation, with all of the supporting information, is more than
2,000 pages and contains detailed, commercially sensitive confidential information. Given its
length, I have attached a copy of the first page of each tab of the Excel spreadsheet containing
the Lease Reserve Reconciliation as at December 31, 2019 hereto as Exhibit “F” and a full
electronic copy will be provided to the Court. If EcoHome is directed to file a printed copy of

the full document with the Court Office, EcoHome will seek a sealing order in respective of it.

21. The Excel spreadsheet provided to Mr. Nassar on February 14, 2020 and February 27,
2020 contains a summary page in substantially the form attached as Exhibit “C” to my First
Affidavit. Each line item on the summary page links to a separate spreadsheet tab that sets forth
the calculation of the line item on a highly-detailed, transaction-by-transaction basis that, where
applicable, lists the applicable date, contract number, customer ID, contract type, funding date,
equipment type and applicable amount. This Excel spreadsheet provides the key details for each
transaction or occurrence giving rise to an adjustment to the Cash Reserve Account. The

reconciliation is a detailed, sophisticated accounting of changes to the Cash Reserve Account.

22. I note that EcoHome uses LeasePlus, an industry leading system, to administer finance
and leasing contracts. The financial data in the Lease Reserve Reconciliation relating to

individual leases is calculated by LeasePlus (e.g. Charge Offs — Bad Debts, Amounts Applied to
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Client Accounts, Escalation, Price Adjustments, Non-Performing Assets and Outstanding
Portfolio Listing). LeasePlus has been relied upon by Ernst & Young LLP and KPMG LLP in
their financial statement audits of EcoHome. Additionally BDO Canada LLP performed a special
purpose audit in March 2019 to assess the reliability of EcoHome’s LeasePlus’ system and
determined that the LeasePlus system utilized by EcoHome to administer leases under the
Program Agreement fairly reflects the terms and conditions of the leases and provides reliable

reporting on the “net book value”, or current values, of the leases.

Utilecredit has not credibly challenged the indebtedness owing to EcoHome

23.  Mr. Nassar has not provided any credible evidence or argument to suggest that the Lease
Reserve Reconciliation is incorrect. Mr. Nassar only raises three specific issues with the
calculation, namely (a) the alleged omission of Annual Increases and End of Term Payments
(paragraph 18), (b) the alleged lack of evidence for Amounts Charged Off related to Bad Debts
(paragraph 19), and (c) adjustments to the Cash Reserve for the registration of notices of security

interest (“NOSIs”) (paragraph 20). As described below, Mr. Nassar’s claims are baseless.

Annual Increases and End of Term Payments

24. At paragraph 18 of the Nassar Affidavit, Mr. Nassar says that under the Program
Agreement the Cash Reserve Account is to be topped up with any payments received by
EcoHome by way of Annual Increases and End of Term Payments. Mr. Nassar says that the

absence of these items in the Cash Reserve Reconciliation is a “substantial omission”.

25. In fact, the March 31, 2020 Cash Reserve Reconciliation contains a line item called

“Escalation” (a common industry term for Annual Increases) that shows a credit in favour of
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Utilecredit of $332,402.06. This amount reduces the net obligations owing by Utilecredit to
EcoHome. The Cash Reserve Reconciliation does not include any End of Term Payments, since
those are payments payable by a customer after 120 months (i.e. 10 years) after the first payment
due under the applicable Customer Contract. Since the Customer Contracts purchased by
EcoHome were originated in 2016 or later, none of them are more than 10 years old and thus

there have not been any End of Term Payments to be reflected in the Cash Reserve Account.

Amounts Charged Off related to Bad Debts

26. At paragraph 19 of the Nassar Affidavit, Mr. Nassar states that EcoHome has not

provided a “shred of evidence” related to Amounts Charged Off related to Bad Debts.

217. To the contrary, the Lease Reserve Reconciliation provided to Mr. Nassar by EcoHome
on February 19, 2020 contains a standalone tab listing approximately 280 adjustments to the
Cash Reserve Account relating to Amounts Charged Off related to Bad Debts. Each entry
includes a reference to the contract number, customer, contract type, funding date, equipment
type, amount charged off, and the date of the charge off. In some instances, credits are reported
in favour of Utilecredit where payments were received from customers in relation to delinquent
amounts that had previously been charged off in accordance with the Program Agreement but for
which a payment was later made. The aggregate of these adjustments is listed on the “Amounts

Charged Off Related to Bad Debts” on the Lease Reserve Reconciliation summary page.

Charges Relating to the Registration of NOSIs

28. At paragraph 20 of the Nassar Affidavit, Mr. Nassar references a line item called “NOSI”

on the summary and states that “it appears that EcoHome is double-counting this expense” on the
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basis that EcoHome previously deducted the cost of registering NOSIs from the purchase price
paid to Utilecredit in respect of Customer Contracts. The NOSI costs listed on the Lease Reserve
Reconciliation are the result of the failure of Utilecredit to register the NOSIs as required
pursuant to section 4.01(j)(x) of the Program Agreement. Even if the NOSI charges were double-
counted — which EcoHome denies — the amount reported on the March 31, 2020 Lease Reserve
Reconciliation for NOSIs is $6,434.70, which represents 0.4% of the $1,589,765.49 owing by
Utilecredit to EcoHome. The fact that Mr. Nassar raises an issue with this immaterial line item
demonstrates the lack of materiality of his arguments in respect of the Lease Reserve

Reconciliation more generally.

29. In summary, EcoHome has provided Utilecredit with extensive reporting on the Lease
Reserve Reconciliation as recently as February 2020. Mr. Nassar has had substantial opportunity
to review that reconciliation on a line-by-line basis, request additional information and identify

and quantify any issues in the calculation.

EcoHome has lost confidence in Utilecredit and its Management

30. Mr. Nassar indicates at paragraph 29 of the Nassar Affidavit that he intends to fund a
proposal to Utilecredit’s creditors. The list of creditors filed by Utilecredit in connection with its
notice of intention (a copy of which is attached as Exhibit “H” to the Nassar Affidavit) lists only
two creditors with claims of more than $250 — a claim by EcoHome for $1,554,763.36, and a
claim by 2006901 Ontario Inc. for $17,001.00. I note that 2006901 Ontario Inc. has the same
address as Utilecredit and appears to be a related party. I further note that the 2019 financial
statements provide late yesterday afternoon do not show this alleged $17,001.00 debt owing, and

does not even list the $2001debt shown on the 2019 financial statements. In addition to other

10
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reasons, given Utilecredit’s continued attempts to thwart EcoHome’s access to information, and
the problems with what little information has now been belatedly been provided, EcoHome has
lost all confidence in Utilecredit and its management.. Compounding the lost of confidence is the
now available evidence that despite Mr. Nassar’s representation that the financial statements
were “not available”, he has now provided, on the eve of the hearing, a number of redacted,
accountant-reviewed financial statements, which show that they were done in March 2020, well

before his misrepresentation in May 2020 that such statements were “not available”.

31. Since EcoHome’s claim represents approximately 99% of all claims against Utilecredit, it
is clear that EcoHome has a veto position over any proposal put forward by Utilecredit.

EcoHome is effectively the only creditor to whom Utilecredit would be making a proposal.

32.  EcoHome has been demanding repayment of the indebtedness since February 2020. Mr.
Nassar had ample opportunity to put forward a settlement proposal acceptable to EcoHome but
has been unable or unwilling to do so. Any further delay waiting for Mr. Nassar to bring forward
a proposal that he has already had months to develop will only come at the expense and

prejudice of EcoHome.
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33. In these circumstances, EcoHome will not support any proposal put forward by
Utilecredit. EcoHome has completely lost confidence in Utilecredit and Mr. Nassar as a result of
months of stonewalling by Mr. Nassar, a refusal to provide financial information to EcoHome,
and the last-minute desperation moves by Utilecredit that are plainly calculated to frustrate and
delay the exercise of EcoHome’s rights rather than facilitate as smooth a landing as possible,

which should be the objective of any fiduciary of a corporation in Utilecredit’s position.

SWORN before me virtually at the N
City of Toronto, in the Province of

Ontario on June 4, 2020 Qv\](
PTEOHAL ¢ r

/ A Commissioner, etc. Brent Houlden

ided Wil
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From: Koehnen, Mr. Justice Markus (SCJ)

To: Pradeep Chand; Wadden, Jason

Cc: Wilson, Michael; Wiffen, Bradley; Murray Snider; JUS-G-MAG-CSD-Toronto-SCJ Commercial List; admin; Student -
Chand Snider LLP; Khaled Gheddai

Subject: Re: EcoHome Financial v. Utilecredit and John Nassar - Receivership Motion

Date: Wednesday, May 27, 2020 4:48:48 PM

Attachments: image001.png
image002.png

Dear Counsel,

Thank you Mr. Chand. Mr. Wadden, you may include the proposed language in the formal
order.

Yours truly

Justice Markus Koehnen
Ontario Superior Court of Justice
361 University Ave.

Toronto, Ont.

M5G 1T3

416-327-5284

From: Pradeep Chand <pchand@chandsnider.com>

Sent: Wednesday, May 27, 2020 4:38 PM

To: Koehnen, Mr. Justice Markus (SCJ) <Markus.Koehnen@scj-csj.ca>; Wadden, Jason
<jwadden@goodmans.ca>

Cc: Wilson, Michael <mwilson@goodmans.ca>; Wiffen, Bradley <bwiffen@goodmans.ca>; Murray
Snider <msnider@chandsnider.com>; JUS-G-MAG-CSD-Toronto-SCJ Commercial List
<MAG.CSD.To.SCJCom@ontario.ca>; admin <admin@chandsnider.com>; Student - Chand Snider LLP
<student@chandsnider.com>; Khaled Gheddai <kgheddai@chandsnider.com>

Subject: RE: EcoHome Financial v. Utilecredit and John Nassar - Receivership Motion

Good afternoon Your Honour,
Thank you for your message. We take no position on Mr. Wadden’s suggestion as outlined below.
Warm regards,

PRADEEP CHAND
Partner | CHAND SNIDER LLP

pchand@chandsnider.com

www.chandsnider.com
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Toronto ~ Firm: 416-583-2377 | Fax: 416-583-1844
330 Bay Street, Suite 500, Toronto, Ontario, M5H 2S8

Ottawa ~ Firm: 613-454-8270 | Fax: 613-800-0517
200 Elgin Street, Suite 704, Ottawa, Ontario, K2P 1L5

Windsor ~ Firm: 519-916-0529 | Fax: 226-526-8731
75 Riverside Drive E. Unit 101 A, Windsor, Ontario N9A 254

“Invincibility lies in the defence; The possibility of victory in the attack.”

-Sun Tzu

From: Koehnen, Mr. Justice Markus (SCJ) <Markus.Koehnen@scj-csj.ca>

Sent: Wednesday, May 27, 2020 3:37 PM

To: Wadden, Jason <jwadden@goodmans.ca>

Cc: Wilson, Michael <mwilson@goodmans.ca>; Wiffen, Bradley <bwiffen@goodmans.ca>; Murray
Snider <msnider@chandsnider.com>; Pradeep Chand <pchand@chandsnider.com>; JUS-G-MAG-
CSD-Toronto-SCJ Commercial List <MAG.CSD.To.SCJCom@ontario.ca>

Subject: Re: EcoHome Financial v. Utilecredit and John Nassar - Receivership Motion

Mr. Chand, do you have any comments on Mr. Wadden's suggestion?

Justice Markus Koehnen
Ontario Superior Court of Justice
361 University Ave.

Toronto, Ont.

M5G 1T3

416-327-5284

From: Wadden, Jason <jwadden@goodmans.ca>
Sent: Wednesday, May 27, 2020 3:11 PM
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https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.linkedin.com%2Fcompany%2Fchand-snider-llp&data=02%7C01%7CMarkus.Koehnen%40scj-csj.ca%7C24b5acc8011d43dc5ba308d8027dd989%7Ccddc1229ac2a4b97b78a0e5cacb5865c%7C0%7C0%7C637262086831898687&sdata=9mphMoaOeRg11VgjidDjUeS1%2BE3Kbf987mLtPWAiH10%3D&reserved=0
mailto:jwadden@goodmans.ca
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To: Koehnen, Mr. Justice Markus (SCJ) <Markus.Koehnen@scj-csj.ca>

Cc: Wilson, Michael <mwilson@goodmans.ca>; Wiffen, Bradley <bwiffen@goodmans.ca>;
mshider@chandsnider.com <msnider@chandsnider.com>; pchand@chandsnider.com
<pchand@chandsnider.com>; JUS-G-MAG-CSD-Toronto-SCJ Commercial List
<MAG.CSD.To.SCJCom@ontario.ca>

Subject: Re: EcoHome Financial v. Utilecredit and John Nassar - Receivership Motion

Thank you, your Honour.

We are writing to request that two clarification clauses be added to paragraph 1 of the “order” part
of the endorsement in order to provide some clarity in the future if the paragraph needs to be relied
upon.

In the excerpt below, we have highlight the suggested clarifying wording for paragraph 1:

Any limitation periods (including any “look-back”
periods under the Bankruptcy and Insolvency

Act) applicable to any claims by the plaintiff (or, if
appointed, any receiver or trustee of Utilecredit
Corp.) against either defendant shall be extended
by 10 days. This includes any limitations periods
that may have been tolled or extended by virtue of
the current Covid 19 pandemic. Once such
limitation periods begin to run again, the plaintiff’s
limitation period for claims against the defendants
shall be extended by an additional 10 days.

The first suggested clarification is to help ensure the look back periods are included in the tolling as it
may be uncertain if they are caught by the term “limitation period”.

The second suggested clarification is to help ensure that claims that might properly rest with the
Receiver (such as the transfer at under value claims) are also protected by the tolling provision.

If those proposed changes are acceptable to your honour, we will incorporate them into a draft
Order for your signature.

Best regards,
Jason Wadden
Goodmans LLP

On May 27, 2020, at 1:56 PM, Koehnen, Mr. Justice Markus (SCJ)
<Markus.Koehnen@scj-csj.ca> wrote:


mailto:Markus.Koehnen@scj-csj.ca
mailto:mwilson@goodmans.ca
mailto:bwiffen@goodmans.ca
mailto:msnider@chandsnider.com
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mailto:pchand@chandsnider.com
mailto:pchand@chandsnider.com
mailto:MAG.CSD.To.SCJCom@ontario.ca
mailto:Markus.Koehnen@scj-csj.ca

Dear Counsel,

This email constitutes my endorsement of today’s date and is to be placed in the
court file. All of the participants on video conference hearing are copied on this
email.

The plaintiff seeks an order appointing a receiver over the defendant UtileCredit
Corp. The defendant seeks an adjournment. It argues it was only given notice
late Friday of a hearing on Wednesday and that counsel was retained only on
Monday. It submits there are factual issues in dispute including the amount of the
debt which may amount to zero.

There are some challenges with this position. The defendant had admitted in
emails to the debt owing but had explained he had no money, the corporation was
insolvent and had not been operating for 2 years.

I am nevertheless inclined to grant an adjournment until June 5, 2020. The
defendant is entitled to a chance to put his full version of events before the court.
I will, however, set the following terms for the adjournment:

1. Any limitation periods applicable to any claims by the plaintiff against
either defendant shall be extended by 10 days. This includes any
limitations periods that may have been tolled or extended by virtue of the
current Covid 19 pandemic. Once such limitation periods begin to run
again, the plaintiff’s limitation period for claims against the defendants
shall be extended by an additional 10 days.

2. The defendants shall immediately provide all financial information to
which the plaintiff is entitled. The plaintiff may send the defendants a list
of such information to which the defendants are required to respond
immediately.

3. Neither defendant may dispose of any assets during the course of the
adjournment.

4. If either defendant has transferred assets to a related party during the
lookback period applicable to non-arm’s length parties under the
Bankruptcy and Insolvency Act, the recipients of those assets may not
make any further transfer during the course of the adjournment.

5. The matter will be adjourned to a full day hearing before me on June 5,
2020. The June 5 hearing date is peremptory to the defendants.

6. If either party wishes, they may incorporate this endorsement into a
formal order and send it to me for signature after approval as to form and
content by opposing counsel.

7. If the parties have any difficulty implementing this order, they may email
me directly for a case conference to address the issue.
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Yours truly

Justice Markus Koehnen
Ontario Superior Court of Justice
361 University Ave.

Toronto, Ont.

M5G 1T3

416-327-5284

From: Wilson, Michael <mwilson@goodmans.ca>

Sent: Wednesday, May 27, 2020 9:54 AM

To: Wadden, Jason <jwadden@goodmans.ca>; Wiffen, Bradley
<bwiffen@goodmans.ca>; msnider@chandsnider.com <msnider@chandsnider.com>;
pchand@chandsnider.com <pchand@chandsnider.com>; Koehnen, Mr. Justice Markus
(SCJ) <Markus.Koehnen@scj-csj.ca>; JUS-G-MAG-CSD-Toronto-SCJ Commercial List
<MAG.CSD.To.SCJCom@ontario.ca>

Subject: EcoHome Financial v. Utilecredit and John Nassar - Receivership Motion
When: Wednesday, May 27, 2020 11:00 AM-12:00 PM.

Where: Via Zoom: https://zoom.us/j/953366791037

pwd=YnOxM1QwMDIwYUVNY3FEMERsT3ZJQT0O9

https://zoom.us/j/95336679103?pwd=YnQxM1QwMDIwYUVNY3FEMERST3ZJQT09

FHRIE Attention FExE*

This communication is intended solely for the named addressee(s) and may contain information that is privileged, confidential,
protected or otherwise exempt from disclosure. No waiver of confidence, privilege, protection or otherwise is made. If you are not
the intended recipient of this communication, or wish to unsubscribe, please advise us immediately at privacyofficer@goodmans.ca
and delete this email without reading, copying or forwarding it to anyone. Goodmans LLP, 333 Bay Street, Suite 3400, Toronto,
ON, M5H 257, www.goodmans.ca. You may unsubscribe to certain communications by clicking here.

In light of the COVID-19 pandemic, Goodmans is not hosting in-person meetings at this time.
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This is Exhibit “B” referred to in the
Supplementary Affidavit of Brent Houlden,
affirmed before me this 4™ day of June, 2020.
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From: Wiffen, Bradley

To: Pradeep Chand; Murray Snider

Cc: Wadden, Jason; Wilson. Michael
Subject: Utilecredit - Provision of Information
Date: Wednesday, May 27, 2020 9:26:23 PM
Mr. Chand,

Further to Justice Koehnen’s endorsement today, the plaintiff requests that Utilecredit immediately

provide the following information:

1. Allyear-end and quarterly financial statements of Utilecredit and the associated review
engagement reports and officer’s certificates not previously provided to the plaintiff, as required

pursuant to sections 5.01(a)(i) and (ii) of the Program Agreement.

2. The certificate required pursuant to section 5.01(a)(iii) of the Program Agreement for the years
ended December 31, 2018 and December 31, 2019 and the quarter ended March 31, 2020.
3. Pursuant to section 5.01(a)(iv) of the Program Agreement, the following information and

documents for the past three years:

a.
b.
C.

The plaintiff reserves the right to request additional information and documentation based on its

Quarterly bank statements for all bank accounts maintained by Utilecredit.
Quarterly Enbridge remittance, payment and confirmation files.

Quarterly trial balances or other financial reporting provided to or reviewed by
management.

Annual corporate tax returns of Utilecredit.

review of the materials provided by Utilecredit.

Regards,

Bradley Wiffen

Goodmans LLP

416.597.4208

bwiffen@goodmans.ca
Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, ON M5H 2S7
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This is Exhibit “C” referred to in the
Supplementary Affidavit of Brent Houlden,
affirmed before me this 4™ day of June, 2020.
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CHAND SNIDER LLP

LITIGATION COUNSEL

Murray Snider
msnider@chandsnider.com

May 29, 2020

Jason Wadden and Michael Wilson
Barristers & Solicitors

Goodmans LLP

Toronto ON M5H 257

Counsel,

RE: Eco Home Financial Inc. v. Utilecredit Corp. et al.
Court File No.: CV-20-00636417

We write further to the email endorsement of Justice Koehnen of May 27, 2020 and Mr. Wiffen’s
subsequent email of even date.

His Honour’s endorsement states at paragraph two that “the defendants shall provide all financial
information to which the plaintiff is entitled and that the plaintiff may send a list of such
information to which the defendants are required to respond to immediately.”

Mr. Wiffen’s email requests information pursuant to sections 5.01(a)(i) and (ii), 5.01(a)(iii) and
5.01(a)(v) of the Consumer Lease Program Agreement between Eco Home Financial Inc.
(“EcoHome”) and Utilecredit Corp. (“Utilecredit”) dated January 6, 2016 (the “CLPA”).

We have reviewed Mr. Wiffen’s request and we do not believe the information sought to be that
information EcoHome is entitled to under the CLPA. Specifically, section 5.01 states that “[s]o long
as Purchaser is obliged to purchase any Purchased Assets hereunder, the Seller covenants and
agrees that it shall...” Section 5.01 then goes on to list specific information that may be requested.

Our client is of the view that as EcoHome is not obliged to purchase any consumer lease contracts,
nor has it expressed any intention of purchasing any consumer lease contracts from Utilecredit,
there is no corresponding obligation on the part of Utilecredit to furnish the information sought

TORONTO ~ FIRM: 1-416-583-2377 FAX: 1-416-583-1844 ~ 330 BAY STREET, SUITE 500, TORONTO, ON M5H 2S8
OTTAWA ~ FIRM: 1-613-454-8270 FAX: 1-613-800-0517 ~ 200 ELGIN STREET, SUITE 704, OTTAWA ON K2P 1L5
WINDSOR ~ FIRM: 1- 519-916.0529 FAX: 1- 226-526-8731~ 75 RIVERSIDE DRIVE E., UNIT 101 A, WINDSOR ON NoA 2S4
admin@chandsnider.com ~ www.chandsnider.com



CHAND SNIDER LLP

and referred to at 5.01(a)(i) and (ii), 5.01(a)(iii) and 5.01(a)(v). The fact that EcoHome is not
purchasing, nor obliged to purchase contracts is further confirmed by the demand letters sent by
Mr. Soon and Mr. Wiffen thereafter on March 3, 2020, terminating the CLPA.

It may also be suggested that the simple fact Eco Home has not purchased, nor has Utilecredit
offered for purchase any consumer leases for approximately three years, is a strong indicator that
there is no obligation. Furthermore, it is also the case that during the term in which the CLPA was
on foot and Eco Home was purchasing consumer contracts they did not exercise these rights to
request information.

Overall, we view Mr. Wiffen’s production request as an effort to circumvent the discovery process
and the normal course of litigation. We expect but cannot confirm at this time that at least some
of those documents requested would be properly disclosed in our clients Schedule “A”
productions contained within their affidavit of documents.

Sincerely,
CHAND SNIDER!?

Wlﬁ‘”""ﬁ’ JanLon

Murray Snider
Ms/ms
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Supplementary Affidavit of Brent Houlden,
affirmed before me this 4" day of June, 2020.
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From: Wadden. Jason

To: Murray Snider; Pradeep Chand

Cc: Wiffen, Bradley; Wilson, Michael

Subject: Utilecredit - Letter from Goodmans May 29 2020
Date: Friday, May 29, 2020 6:24:37 PM
Attachments: Letter to Murray Snider May 29 2020.pdf

Please see the attached letter.

Jason Wadden
Goodmans LLP

Direct: 416.597.5165
Email: jwadden@goodmans.ca

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, ON M5H 257
goodmans.ca
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Barristers & Solicitors

Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, Ontario M5H 257

GOOdmang Telephone: 416.979.2211

Facsimile: 416.979.1234
goodmans.ca

Direct Line: 416.597-5165
jwadden@goodmans.ca

May 29, 2020
Our File No.: 200679
Delivered Via Email (msnider@chandsnider.com)

Murray Snider

Chand Snider LLP

330 Bay Street, Suite 500
Toronto, ON M5H 2S8

Dear Mr. Snider:
Re:  EcoHome Financial Inc. v. Utilecredit Corp.

We write further to your letter dated May 29, 2020 and the email correspondence of Mr. Wiffen
dated May 27, 2020 (the “Information Request”) requesting that Utilecredit Corp.
(“Utilecredit”) provide certain financial and other information to the plaintiff, EcoHome Financial
Inc. (“EcoHome”), pursuant to the May 27, 2020 endorsement of Justice Koehnen (the
“Endorsement”).

We do not agree with your interpretation of the Program Agreement or your assertion that
Utilecredit does not have any obligation to provide the requested information under the Program
Agreement.

We do not, however, need to have that debate, as it is clear that Utilecredit is required to provide
the requested information pursuant to the terms of the General Security Agreement dated as of
August 14, 2015 (the “GSA™).

Pursuant to the GSA, Utilecredit agreed to, among other things:

(a) provide EcoHome with accountant-prepared financial statements within 120 days of each of
its fiscal year ends [section 11(a)];

(b) provide EcoHome with such other information and financial data as EcoHome may request
from time to time [section 11(e)]; and

(c) permit EcoHome or its authorized representatives full and reasonable access to Utilecredit’s
premises, business, financial and computer records and allow the duplication or extraction of
pertinent information therefrom [section 12(g)].

Given Utilecredit’s clear contractual obligation to provide EcoHome with full access to
Utilecredit’s business and financial records and such information and financial data as EcoHome





LLP

Goodmans

may request, we expect that Utilecredit will immediately provide the information set forth in the
Information Request.

We note that at the May 27, 2020 hearing, Justice Koehnen indicated his intention to place strict
adjournment conditions on Utilecredit and directed Utilecredit to work “around the clock” to
“immediately” provide information to EcoHome. We do not believe the position set out in your
May 29, 2020 letter — in which Utilecredit rejects any requirement to provide the requested
information — is consistent with the terms or spirit of the Endorsement. Accordingly, we expect
that Utilecredit will immediately provide the information requested in the Information Request.

If Utilecredit is not prepared to provide the requested information, kindly inform us 5:00pm

tomorrow so that we can address this as we consider appropriate. EcoHome will not countenance
further delay or refusals to provide information to which it is clearly entitled.

Yours truly,

Goodmans LLP

-

Jason Wadden

Jw/
7064076






Barristers & Solicitors

Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, Ontario M5H 257

GOOdmang Telephone: 416.979.2211

Facsimile: 416.979.1234
goodmans.ca

Direct Line: 416.597-5165
jwadden@goodmans.ca

May 29, 2020
Our File No.: 200679
Delivered Via Email (msnider@chandsnider.com)

Murray Snider

Chand Snider LLP

330 Bay Street, Suite 500
Toronto, ON M5H 2S8

Dear Mr. Snider:
Re:  EcoHome Financial Inc. v. Utilecredit Corp.

We write further to your letter dated May 29, 2020 and the email correspondence of Mr. Wiffen
dated May 27, 2020 (the “Information Request”) requesting that Utilecredit Corp.
(“Utilecredit”) provide certain financial and other information to the plaintiff, EcoHome Financial
Inc. (“EcoHome”), pursuant to the May 27, 2020 endorsement of Justice Koehnen (the
“Endorsement”).

We do not agree with your interpretation of the Program Agreement or your assertion that
Utilecredit does not have any obligation to provide the requested information under the Program
Agreement.

We do not, however, need to have that debate, as it is clear that Utilecredit is required to provide
the requested information pursuant to the terms of the General Security Agreement dated as of
August 14, 2015 (the “GSA™).

Pursuant to the GSA, Utilecredit agreed to, among other things:

(a) provide EcoHome with accountant-prepared financial statements within 120 days of each of
its fiscal year ends [section 11(a)];

(b) provide EcoHome with such other information and financial data as EcoHome may request
from time to time [section 11(e)]; and

(c) permit EcoHome or its authorized representatives full and reasonable access to Utilecredit’s
premises, business, financial and computer records and allow the duplication or extraction of
pertinent information therefrom [section 12(g)].

Given Utilecredit’s clear contractual obligation to provide EcoHome with full access to
Utilecredit’s business and financial records and such information and financial data as EcoHome
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may request, we expect that Utilecredit will immediately provide the information set forth in the
Information Request.

We note that at the May 27, 2020 hearing, Justice Koehnen indicated his intention to place strict
adjournment conditions on Utilecredit and directed Utilecredit to work “around the clock” to
“immediately” provide information to EcoHome. We do not believe the position set out in your
May 29, 2020 letter — in which Utilecredit rejects any requirement to provide the requested
information — is consistent with the terms or spirit of the Endorsement. Accordingly, we expect
that Utilecredit will immediately provide the information requested in the Information Request.

If Utilecredit is not prepared to provide the requested information, kindly inform us 5:00pm

tomorrow so that we can address this as we consider appropriate. EcoHome will not countenance
further delay or refusals to provide information to which it is clearly entitled.

Yours truly,

Goodmans LLP

-

Jason Wadden

Jw/
7064076
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This is Exhibit “E” referred to in the
Supplementary Affidavit of Brent Houlden,
affirmed before me this 4" day of June, 2020.
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4/2/2019 RE: Sept reserve report 29

S Replyall | v M Delete Junk|Vv  eee X
RE: Sept reserve report

Christopher Alexander <calexander@dealnetcapital.com> & 9 Replyall |V
Fri 11/10/2017 7:16 AM
To: John Nassar <john.nassar@81capital.com> A

Sent Items

John apologies for late response ended up having to leave office shortly after my email to deal with a person matter
with my son who got hurt at school playing hockey.

Are you free today to speak?

From: John Nassar [mailto:john.nassar@81capital.com]
Sent: November 8, 2017 9:38 AM

To: Christopher Alexander <calexander@dealnetcapital.com>
Subject: Re: Sept reserve report

Chris, | have time around 1:30. As previously discussed many of the dealers who are the subject of the deals are no
longer solvent or in business. We might be able to consider a repurchase of the book if this is something you would
consider, otherwise | think you will have to realize on your security. There is no way to cover the $700k.

Thanks!

John Nassar
CND: 416-318-1272
USA: 305-399-2633

This e-mail may be privileged and/or confidential, and the sender does not waive any related rights and obligations. Any
distribution, use or copying of this e-mail or the information it contains by other than an intended recipient is
unauthorized. If you received this e-mail in error, please advise me (by return e-mail or otherwise) immediately.

From: Christopher Alexander <calexander@dealnetcapital.com>
Date: Wednesday, November 8, 2017 at 9:15 AM

To: John Nassar <john.nassar@81capital.com>

Subject: RE: Sept reserve report

John can we please speak today- Let me know what time you are free. We do need to resolve your reserve
deficit.

Thx.

From: Christopher Alexander
Sent: October 31, 2017 11:57 AM
To: John Nassar <john.nassar@81capital.com>

https://outlook.office.com/owa/projection.aspx 1/2



4/2/2019 RE: Sept reserve report 30

O Replyall|v [ Delete Junk|V  eee X
John:

Please see reserve report as of September 31°%. I never did hear back from you from our conversation at the
end of September. Reserve balance is in a deficit of almost $700K and we continue identify further charge
offs related to the fraud from the National. Can we chat today or tomorrow about how we can resolve as
otherwise | have little choice but to start considering further action on our part.

Let me know what works.
Chris

Christopher J. Alexander, CPA, CA, CBV
SVP Finance

Dealnet Capital Corp.

C: 905.334.6674
W: www.dealnetcapital.com
E: calexander@dealnetcapital.com

" * Dealnet Capital

HQ: 4 King Street West, Suite 1700 | Toronto, ON Canada | M5H 1B6

https://outlook.office.com/owa/projection.aspx 2/2
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ECOHOME FINANCIAL INC.

Plaintiff

-and- UTILECREDIT CORRP. et al.

Respondent

Court File No. CV-20-00636417
CL File No.:

7065512

ONTARIO
SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT TORONTO

SUPPLEMENTARY MOTION RECORD
Motion for Appointment of Receiver
Returnable June 5, 2020

GOODMANS LLP
Barristers & Solicitors

333 Bay Street, Suite 3400
Toronto, Canada M5H 2S7

Jason Wadden LSO #: 46757M
jwadden@goodmans.ca
Michael Wilson LSO#: 646740
mwilson@goodmans.ca

Tel:  (416) 597-5165
Fax:  (416) 979-1234

Lawyers for the Plaintiff
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