
Court F-ile No.: CV15-10882-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF THE CONSTRUCTION LIEN ACT,
R.S.O. 1990, c.C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY
JADE-KENNEDY DEVELOPMENT CORPORATION FOR THE

APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE
CONSTRUCTION LIEN ACT, R.s.o. tgg}, c.30, AS AMENDED

FACTUM OF ANNA ANDREW and ROGER DOL

Part I -The Motion

1'' The Trustee seeks to terminate or disclaim two lcgally binding agrcements of

purchase and sale (the "'\greements") betr.veen Jade-I{ennedy Residential Corporation and

each of Anna '\ndrerv and Roger Dol (the "Buyers") in respect of 2 condominium units

(the "Units") o.r the basis that the sales are improvicient.

2' 'Ihis Court has no basis for dctermining if the sale of the Units was improvident

because the Trustee puts forth no evidence of the true market value of the Units.

3. Fiurthermore, the'l'rustee puts forth no er.iclencc of any bad faith or improper

conduct on the part of the Buyers.

4' In the circumstances, this Court should order thc Trustee to complete the

Agreements.
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Part II- The Facts

5. The Buyers accept the facts set out in the Trustee,s Factum

below:

(a)

except as specified

(b) The Buvers deny that the sale of the units consrlrure
impror.ident sales at amounts materially below market value
and rvould prejudice the mortga€iecs, lien claimants and other
JKDC credirors;

'fhe 'l'rustee purs forth no basis for its understanding that the
net purchase pricc for thc units (the "units") ,,ro.rlJ each be
$190.1 14.07:

T'he Buycrs have no knowledge of whether JKDC was
insolr.cnt at the time the Agreements were executed;

The Buvers cannot accept that the previous listing a€lenr
informcd rhe trustee that she has recei'ed many inqulies- for
the units and has indicated that she can bring in an^ offer for
unit 11'7 materially higher than the ner purchase price on rhe
table; and

(d)

(.) The Buys ha'e no basis for'erifying rvhether unit 1 1g, 217 or
318 sold on the dates and for the flet amounts claimed bv the
Trustce.

The Bu]'ers also point out that the Trustee has:

(u)

(b)

forth no appraisal of the Units;

pro'idcd no evidentiary basis for the net sale prices of units
118,217 0r 318;

(.) provided no details of the many inquiries received by the
previous listing agent; and
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(d)

It is

(a)

-J-

not provided the Buyers with a copy of the offer it claims to
ha'e recci'ed for onc of the remaining residential units, nor
adr.rscd rvhich unit thc offer rvas for.

undisputed that;

Christopher Andrew, the person who negotiatcd the
r\greements on behalf of the Buyers, was unaware of Ji(RC,sfinancial siruation until I was advised of this proceeding by a
representative of Collins Barrorv in early March. 2015:

Af/idauit of Chriiopher Kit Andrew sworn May 19, 2()/ 5, para. )

'l'he Trustce's representation to thc court made in its l.-irst
Report that it l'rad bcen informed bv N{ady Group managcmenr
that NIr. Andrerv is a former emplovee of JI{RC i. i.r.orrecr;

Tra:'tee's Third Reforr para. 27

The financial arrangements of the ,\greements were reachcd in
early 2015;

A/ftdauit of'Cltriiloplter Kit Andreu tworn Ma1 / 9, 20/ 5, para. )

(b)

Part III- The Law

8. A court-appointed reccir.er is an officer of the court and is

all stakeholders. The T'rustee has the same srarus.

in a fiduciary capacity to

Pinnac/e capildl Renurcet Ltd. r. Kraas lnt.,2072 Cartwel/onl la73g (s.c:.J.) at
para. 27
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9' Given the 'frustee's duty to all stakeholders, rvhich includes the Buyers, the Court

should exercise any disgt.,ion it has to terminare legally bincling agreements sparingly , after

careful consideration of the legal and factual basis pur forth by its appointed rcceiver or

trustee, and placing emphasis on the fact that the Buyers are innocent parties that acted in

good faith in entering into the Agreementsr.

10' f'he Trustee borrorvs rhe tcrm impro'idcnt salc from the bodv of larv regarding a

mortgagee's dutv rvhen selling real property. The larv imposes a duty on the mortgagee to

take reasonable precautions to obtain the true market value of the mortgaged property,

failing which the salc can be said to be improvident.

il[ottlemurro u. .lardin, 20/ 2 Clarcwe//On/ / )582 (.1.C: J.) at parat. lg_5)

11' The Buvers submit that the;\greements should not be terminated in this case for

the reasons set out in the follorving paragraphs.

12' It matters not that JKDC was on the cve of insolr.ency at the time the Agreements

were entered into. 'fhere is nothing in the Trustee's reports to even suggest that the

Buyers or N{r. Andrew were au/are of JI(DC's financial situation. In fact, the undisputed

evidence is that thev wcre unaware. 'I'here is nothing in thc Trustee's reporrs ro suggest

bad faith on the part of the Buyers or to even suggesr that Mr. Mady had any improper

intention or acted in bad faith when entering into the Agreements on behalf of |I(RC.

l'l.hc,l.rustccstlugIttarldrr,asgrltrltcdpcrnlissirlt-tfrtlnrthrs(-rlrrrttrlcllnlplctctItcslrlcrrf1Burritsinthctlcvclrlprl-teltt.(]ivcll
thc abscltcc of cVidcncc of tllt truc merlict r':rlLrc of thc Llnits, thc (-ourt ,r,rght ,,,rt trcat thc Buvcrs diffcrc'tl' tr.rn thc buvcrsof thc otl.rcr 1B units.



13. The Units wenr on the markct 6

2015. 'Ihere could be no better er.idence

were above market price.

14. .fhe 
J'rustce purs

(unit 318) in '\pril, 2014

evidence that the listing

between thesc dates in 20

years ago and remained unsold until February,

that the listing prices of g270,900 and $271,900

forth that similar units sold for a net selling price of $252,g2s.3g

and $251 ,071.76 (unit 118) in June, 2014. Thcse sales similady

prices of the Units rvas too high. NThy did the units not sell

1.4 and Februarv. 20i,5?

15' T'he BuYers still do not knorv the net sale price that'rracie'nvorld Realty Inc. indicates

it can sell the Units for. Is it really materially higher? In any event, the Agreemenrs are

binding, rvhile the net sale price that'Iradeworld Realty Inc. claims to be able to fetch (for

just onc of the Units) rcmains hypothetical. T'he ,fradervorld 
deal may nor marerialize. A

bird in the hand, as rhc saying *o...

16' Based on the time the Units sat unsold, this Court simply cannot accept the listing

prices as the truc markct r.alue.

Thc Trustee has put forth no evidence of the true market rralue of the Units.

18' Without evidence of true markct r.aluc, the Court simply cannot determine if the

sale of the Units is imprs1.idgn1.

19' To discharge its duties, the f'rustee also ought to have done an analysis of the costs

that will be incurred to remarket the Units if the Agrcements are tcrminated. While more

17.
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that ought tofunds in the future may bc of benefit,

associated rvith obtaining that benefit.

have been weighed against the costs

ubmitted


