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ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

IN THE MATTER OF THE CONSTRUCTION LIEN ACT, 
 R.S.O. 1990, c. C.30, AS AMENDED 

 

AND IN THE MATTER OF AN APPLICATION MADE BY  
JADE-KENNEDY DEVELOPMENT CORPORATION 

FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE  
CONSTRUCTION LIEN ACT, R.S.O. 1990, c. C.30, AS AMENDED 

 

 

NOTICE OF MOTION  
(motion returnable September 29, 2017) 

 

 COLLINS BARROW TORONTO LIMITED (“CBTL”), in its capacity as Court-

appointed Construction Lien Act (Ontario) (“CLA”) trustee in this proceeding (the “Trustee”) 

will make a motion to a Judge of the Commercial List on September 29, 2017 at 10:00 a.m., or 

as soon after that time as the motion can be heard, at 330 University Avenue, Toronto, Ontario. 

PROPOSED METHOD OF HEARING: The motion is to be heard orally. 

THE MOTION IS FOR: 

(a) an order: 
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(i) abridging the time for service of this notice of motion and the motion 

record so that the motion is properly returnable on September 29, 2017; 

(ii) authorizing the Trustee to distribute $800,000 from the net sale proceeds 

from the Phase I Mall Units, Unit 60 and certain of the Phase I Kiosk 

Units (each as defined in the Seventeenth Report) to MarshallZehr Group 

Inc. (“MarshallZehr”), as mortgagee, and authorizing the Trustee to 

make further distributions to MarshallZehr from the net sale proceeds of 

such property without further Court order; 

(iii) authorizing the Trustee to distribute $3,000,000 from the net sale proceeds 

of the Phase II Property, the Vacant Lands and from non-SUSQ Property 

(each as defined in the Seventeenth Report) proceeds to Am-Stat 

Corporation (“Am-Stat”), as mortgagee and secured creditor, and 

authorizing the Trustee to make further distributions to Am-Stat from the 

net sale proceeds of such property without further Court order;  

(iv) authorizing the Trustee to distribute a holdback payment of $135,000 from 

the net sale proceeds from the Phase II Commercial Units (as defined in 

the Seventeenth Report) to a construction lien claimant, 2050491 Ontario 

Inc. o/a The Downsview Group, and to release the remaining funds in the 

reserve to the Trustee; 

(v) authorizing the Trustee to release from reserve the amount of $49,445 

from the net sales proceeds for the Vacant Lands (as defined in the 

Seventeenth Report), which was being held by the Trustee pursuant to 
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Court order in connection with the now withdrawn construction lien claim 

of Sereen Painting Ltd.; 

(vi) authorizing the Trustee to distribute $40,159.71 from the combined net 

sale proceeds of the Phase I Commercial Units (as defined in the 

Seventeenth Report) to York Region Standard Condominium Corporation 

No. 1228, on account of its registered condominium liens; 

(vii) approving the Seventh Report of the Trustee dated June 6, 2016, the Ninth 

Report of the Trustee dated September 30, 2016, the Tenth Report of the 

Trustee dated October 11, 2016, the Eleventh Report of the Trustee dated 

October 27, 2016, the Supplement to the Eleventh Report dated November 

9, 2016, the Twelfth Report of the Trustee dated December 15, 2016, the 

Thirteen Report of the Trustee dated March 13, 2017, the Fourteenth 

Report of the Trustee dated April 17, 2017, the Fifteenth Report of the 

Trustee dated June 28, 2017 the Sixteenth Report of the Trustee dated 

August 1, 2017, and the Seventeenth Report of the Trustee dated 

September 25, 2017 (the “Seventeenth Report”);  

(viii) approving the fees and disbursements of the Trustee and its counsel 

Chaitons LLP as set out in the Seventeenth Report and fee affidavits; and  

(b) such further and other relief as counsel may request and this Honourable Court 

may permit. 
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THE GROUNDS FOR THE MOTION ARE: 

1. On February 11, 2015, CBTL was appointed as Trustee under the CLA with respect to 

lands and premises owned by Jade-Kennedy Development Corporation, and legally 

described in Schedule “A” to the Appointment Order (the “Property”), pursuant to the 

Order of The Honourable Mr. Justice Pattillo dated February 11, 2015 (the 

“Appointment Order”). 

2. Pursuant to the Appointment Order, the Trustee was authorized to, among other things: 

(a) act as receiver and manager of the Property; 

(b) take possession and control of the Property and any and all proceeds, receipts and 

disbursements arising out of or from the Property;  

(c) market any or all of the Property; and 

(d) sell, convey, transfer, lease or assign the Property or any part or parts thereof with 

the approval of the Court.  

3. The Seventeenth Report provides significant detail as to the Property realized by the 

Trustee since its appointment in February 2015, the claims of creditors to such Property, 

the costs incurred in connection with this proceeding and the proposed allocation of such 

costs, and the amounts the Trustee proposes to distribute from the net sale proceeds as a 

result of the valid and enforceable claims of creditors to such proceeds. 

4. The Seventeenth Report also details the Court-approved construction lien claims process 

that was conducted by the Trustee, and the Trustee’s request to release funds from 
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reserve with respect to the final two construction lien claimants that had yet to receive 

funds on account of their CLA holdback claims.  

5. The Seventeenth Report and the appendices thereto. 

6. Rules 1.04, 1.05, 2.01, 2.03, and 37 of the Rules of Civil Procedure (Ontario). 

7. The equitable and inherent jurisdiction of the Court. 

8. Such other grounds as counsel may advise and this Honourable Court may permit.   

 THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

1. The Seventeenth Report and the appendices thereto; and 

2. such further and other material as counsel may advise and this Honourable Court may 

permit. 

September 25, 2017      CHAITONS LLP 
5000 Yonge Street, 10th Floor 
Toronto, ON  M2N 7E9 
 
Sam Rappos (LSUC # 51399S) 
Tel:  (416) 218-1137 
Fax: (416) 218-1837 
E-mail:  samr@chaitons.com 

 
Lawyers for Collins Barrow Toronto 
Limited, Court-appointed Trustee 

TO:  THE SERVICE LIST 
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Jade Kennedy

Calculation of Net Proceeds on Sale 

Phase II Commercial Units sold by Trustee

at Sept. 8/17

Unit #

 Closing 

Date  Purchaser 

Closing 

Proceeds

HST 

collected Net Price

Realtor 

Commission

Condo Fees 

Pd.

2

0

1

6 

R

2

0

1

7 

R

Total Realty 

Tax

Total Direct 

Costs Net Proceeds

Unit 92/93, Level AJan. 19/17 10028410 Canada Inc. $561,146.52 $0.00 $556,842.55 $22,396.00 26,204.80 $14,540.90 $63,141.70 $493,700.85

Notes

1. Information extracted from the Statement of Adjustments and bills for realty tax arrears, condo fees and arrears and realtor commissions
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Jade Kennedy

Calculation of Net Proceeds on Sale 

Phase III Vacant Land sold by Trustee

at Sept. 8/17

Sold to Sale Proceeds Realty Tax Arrears Appraisal Fees Net Proceeds

Primont $1,750,488.73 ($11,743.65) ($2,595.00) $1,736,150.08
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In the Matter of the Construction Lien Proceeding of Jade-Kennedy Development Corporation

Trustee's Statement of Receipts and Disbursements

For the Period February 11, 2015 to September 8, 2017

Notes

Receipts

Sale of Phase I Commercial Units $1,724,152.66 1 (i)
Sale of Phase II Commercial Units 4,274,264.39     1 (ii)
Sale of Phase II Residential 1,519,787.04     1 (iii)
Sale of Phase III Land 1,750,488.73     1 (iv)
Letter of Credit Proceeds 1,990,200.46   
Letter of Credit Fees (231,742.62)    
Net Letter of Credit Proceeds 1,758,457.84     2, 18
Refund from PowerStream Inc. 212,125.30         3
Realty Taxes Collected 97,755.37           4
HST Refunds 383,354.67         
HST Collected 81,697.33           
Common Area Expenses Collected 12,930.37           5
Refund from City of Markham 230,664.88         6
Interest on Investments 90,845.64           
Miscellaneous Refunds 11,916.32           7
Accounts Receivable 122,372.13         8

Total receipts $12,270,812.67

Disbursements

Payments to Secured Creditors 2,662,493.60     9
Repairs and Maintenance 1,319,384.61     10
Trustee fees 1,179,700.00     
HST paid 468,023.23         
Legal fees and disbursements 388,269.32         
Third Party Consultants 271,627.23         11
Tarion related payments 188,712.56         12
Common Area Expenses - units available 192,612.58         13
Realty Taxes 180,705.29         14
Realty Taxes paid on behalf of Phase II Purchasers 97,755.37           4
Commission on sale of units 285,775.93         15
Wages 51,676.89           16
Common Area Expenses - on behalf of Phase II Purchasers 12,930.37           5
Utilities 12,996.78           13
HST Remitted 17,510.53           
Insurance 6,805.00             13
Appraisal fees 2,595.00             17
Administrative disbursement 3,881.52             
ASCEND licenses 340.00                
PST paid 314.40                

Total Disbursements $7,344,110.21

Excess of Receipts over Disbursements before reserves $4,926,702.46

Represented by:
Cash $526,702.46
Term Deposits at Bank of Montreal 4,400,000.00
Total $4,926,702.46

Notes - refer to attached



In the Matter of the Construction Lien Proceeding of Jade-Kennedy Development Corporation

Trustee's Statement of Receipts and Disbursements

For the Period February 11, 2015 to September 8, 2017

Notes:

1

2

The Trustee paid $10,400 in fees and $17,267.99 in Commissions and Legal Fees to Laurentian to extend five LCs to Sept 15/16.

 

3 The Trustee received a $212,125.30 refund from PowerStream Inc. representing actual consumption rates lower than estimated.

4

5

6

7

8

9

10

11

12

13

14

15 The remaining available commercial units are listed for sale with Century 21.

16

17 The Trustee retained the services of an independent appraiser to value the Phase III vacant land.

18 TD Bank replaced Laurentian Bank as the LC provider on Apr. 21/16.  TD received cash collateral of $2,315,789 representing the outstanding LC 

amount of $2,255,786.52 plus an advance of $60,000 for commissions.  The remaining value of the outstanding letters of credit and related cash 

collateral (held at TD Bank) as at Mar. 17/17 is  $995,028.24

i) The Trustee has distributed $1,354,672.82 to lien claimants representing deficiency in the holdbacks as approved by the court. All payments 

were made from the Phase II commercial proceeds received except for Brody Wall Systems Ltd. where a $45,781.90 payment was made from 

Phase II residential proceeds. Sereen Painting Inc. has withdrawn its notice of intention to appeal the Trustee's disallowance leaving one 

remaining holdback amount outstanding.

The Trustee had retained the services of a former Mady Development Corporation employee to assist it with on-site duties at the 

Property. 

The Trustee pays utilities, common area charges and insurance for units available for sale.

ii) The Trustee paid Guest Tile Inc. $107,820.88 representing its outstanding payables balance as per Order of Justice Conway on July 

4/17.  The Trustee made an advance to Am-Stat of $1,200,000 as per Order of Justice Conway on July 4/17.

Represents property taxes bills received by the Trustee for units available for sale.

iii) the Trustee has closed six residential units as follows: a) Suite 1521, received  $269,313.86 on Apr. 28/16 and was required to pay 

$9,250 in condo fee arrears; b) Suite 218, received $250,183.67 on Jun. 16/16 and was required to pay $8,948.79 in condo fee 

arrears  c) Suite 827, received $259,850.08 on Jun. 10/16 and was required to pay $8,754.48 in condo fee arrears;) Suite 1216, 

received $288,628.52 on Aug. 12/16 and was required to pay $8,948.48 in condo fee arrears; and e) Suite 1527, received 

$267,755.17 on Oct. 18/16 and was required to pay $11,649.67 in condo fee arrears and f) Suite 117, received $243,762.47 on Nov. 

15/16 and was required to pay $12,155.30 in condo fee arrears. Total proceeds were $1,519,787.05

iv) LC's  601069 in the amount of $15,000.00 (City) and LC 601063 in the amount of $19,900.22 (PowerStream)  were released.  The 

Trustee received gross proceeds of $36,603.35 on Nov. 20/15. The bank deducted $6,491.66 in costs.

The Trustee made payments directly  to owners for valid delayed occupancy claims as provided for under developer warranties.  

These payments were made directly in order to avoid additional charges by Tarion.

The Trustee has received several realty tax refunds from the City of Markham including $188,449.76 received as a Development Charge Refund 

due to a successful OMB appeal.

The Trustee replaced TD as the LC provider on Apr.21/16.  Legal fees and a commission reserve of $60,000.00 were paid in costs.

Harris Sheaffer LLP ("HS"), real estate counsel to JKDC and the Trustee, held in its accounts funds paid to HS by JKRC as a retainer for fees.  Hs 

has sent the remaining retainer funds held by it to the Trustee.

v) The Trustee received proceeds of $1,097,101.28 from LC reductions on Sept. 6th and 9th, 2016 as follows: i) $1,059,464.69 from 

LC 600796; $17,636.59 from LC 601064; and $20,000 from LC 601113.

vi) LC 600796/601065 was reduced by $103,697.  The Trustee received this amount on Dec. 6/16.

vi) 601065 was reduced by $59,960.  The Trustee received this amount on Dec. 19/16.

 On Sept. 6/17 the City of Markham confirmed that the Trustee has completed all works required under the various Site Plan and Construction 

Agreements.  The Trustee is working to firm up the final letter of credit balances and maintenance dates.

The Trustee has collected the following receivables: i) $34,982.13 owing on a Promissory Note from the owner of Units 2025 and 2026 and ii) 

$87,390 relating  to mortgage arrears owing from YRSCC 1228 for a management office it purchased from JKDC.

i) The Trustee has sold 17 Phase I units: eight kiosk units and nine commercial units.  Proceeds of $1,610,109.78 were received for the 14 units 

that MarshallZehr has a mortgage on and $88,313.88 was received for the 3 units where no mortgage has been registered. The Trustee 

collected also collected $25,729 representing a deposit made by the former purchaser of Unit 60.  This amount is part of Marshall Zehr's 

security. The remaining five units are listed for sale by Century 21.

 ii) The Trustee closed 16 of the 21 Phase II commercial units that were pre-sold prior to its appointment and received proceeds of 

$3,717,421.84. The Trustee sold 92 and 93 that closed Jan. 31/17 and the Trustee received $556,842.55 after paying $4,304.02 liens 

for condo fee arrears. The remaining three units are currently listed for sale by Century 21.

iv) The Trustee sold Phase III vacant land for $1,750,488.73.

The Trustee was required to retain the services of certain professionals in order to complete work required by Tarion and under 

various letters of credit.

The Trustee was required to repair deficiencies and complete various works pursuant to developer warranties under Tarion 

requirements and in connection with various outstanding letters of credit for the benefit of York Region and The Corporation of the 

City of Markham. As of Sept. 8/17 Tarion has initiated the process to eliminate the remaining bond and instruct AVIVA to return 

cash collateral of approximately $810,000 less fees to the Trustee.

The Trustee completed works resulting in the release of three Letters of Credit ("LC") by The Regional Municipality of York Region 

("York Region") five with The City of Markham ("City") and one with PowerStream:

i) LC 601070 in the amount of $182,448 was reduced to a maintenance level of $27,367.20.  The Trustee received gross proceeds of 

$156,408.39 (including interest) on Oct. 20.15. The bank deducted $3,862.24 in costs.

ii) LC 600723 in the amount of $196,812 was fully released.  The Trustee received gross proceeds of $228,911.08 (including interest) 

on Sept. 1/15. The bank deducted $100,718.60 in costs.

The Agreements of Purchase and Sale for the pre-sold 16 Phase II commercial units (closed in early 2015) required the vendor to 

collect realty taxes from the purchasers for 2014/15 and to remit this to the City of Markham.  The Trustee collected $97,755.32 and 

subsequently remitted this to the City of Markham. The vendor is responsible for the balance of the 2014 taxes incurred prior to the 

closing dates, however The City of Markham has confirmed that no property tax bills will be issued for 2014 property taxes.  

ii) LC 600579 in the amount of $359,100  was reduced to a maintenance level of $54,000.  The Trustee received gross proceeds of 

$307,519.36 (including interest) on Nov. 27/15. The bank deducted $22,664.48 in costs.

The Agreements of Purchase and Sale for the pre-sold 16 Phase II commercial units required the vendor to collect common area 

expense from the purchasers  and remit these amounts to the condo corporation.



 

 

 

APPENDIX “G” 



Amount Notes

Sales Proceeds $1,610,109.78 1

Deposit recovered on Jiang sale 25,729.00 2

Total Sale proceeds as at Sept. 8/17 1,635,838.78

Direct costs on units sold (344,465.18) 3

Direct Costs on 5 units available for sale (44,395.72) 4

Net Proceeds before allocation of administrative costs $1,246,977.88

Allocation of administrative costs (139,258.56) 5

Court ordered payments to prior ranking creditors (107,820.88) 6

Net proceeds at Sept. 8/17 before prior ranking claims and reserves $999,898.44

Prior Ranking claims (40,159.71) 7

Reserves (159,738.73) 8

Estimated Amount available for distribution as at Sept. 8/17 $800,000.00

Notes:

1. Proceeds of sale on units covered under MarshallZehr's collateral charge as per Property Realizations Chart for Phase I.

2. The Trustee recovered $25,729 related to a deposit held in trust in connection with a purchaser default on Unit 60.

3. Direct unit costs include: realtor commissions, condo fees and realty taxes paid on units sold as per Property Realization Chart for Phase I.

4. Represents condo fees of $24,775.70 and property taxes of $19,620.02 paid on the 5 units available for sale at Sept. 8/17.

5. Administrative costs include an allocation of administrative and professional fees.

6. On Jul. 2/17 the court ordered that Guest Tile be paid the balance of its lien claim.

8. Reserve for ongoing unit costs, administrative costs and  professional fees.

IN THE MATTER OF THE CONSTRUCTION LIEN ACT PROCEEDING OF JADE-KENNEDY DEVELOPMENT CORPORATION

INTERIM DISTRIBUTION TO BE MADE TO MARSHALLZEHR

AS AT SEPTEMBER 8, 2017

7. YRSCC 1228's lien for condo fee arrears owing prior to the Trustee's appointment on Feb. 11/15.
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