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Court File No. CVV15-10882-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE CONSTRUCTION LIEN ACT,
R.S.0. 1990, c. C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY
JADE-KENNEDY DEVELOPMENT CORPORATION
FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE
CONSTRUCTION LIEN ACT, R.S.0O. 1990, c. C.30, AS AMENDED

NOTICE OF MOTION
(advice and direction re Priority Resoltution Process)
(returnable October 7, 2016)

COLLINS BARROW TORONTO LIMITED (“CBTL”™), in its capacity as Court-
appointed Construction Lien Act (Ontario) (the “CLA”) trustee in this proceeding (the
“Trustee”) will make a motion for advice and direction to a Judge of the Commercial List on
October 7, 2016 at 10:00 a.m., or as soon after that time as the motion can be heard, at 330

University Avenue, Toronto, Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR: advice and direction with respect to (a) the outstanding priority

dispute between mortgagees and construction lien claimants under the Order (Priority Resolution
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Process) of The Honourable Mr. Justice Wilton-Siegel dated June 30, 2016 (the “Priority
Resolution Process Order”), and (b) whether paragraph 3 of the Priority Resolution Process

Order should be changed in light of section 80 of the CLA.

THE GROUNDS FOR THE MOTION ARE:

1. On February 11, 2015, CBTL was appointed as Trustee under the CLA with respect to
lands and premises owned by Jade-Kennedy Development Corporation pursuant to the
Order of The Honourable Mr. Justice Pattillo dated February 11, 2015 (the

“Appointment Order”).

2. Pursuant to paragraph 30 of the Appointment Order, the Trustee may from time to time

apply to the Court for advice and direction.

3. Pursuant to the Order (re Lien Claims Process) of Justice Pattillo dated May 1, 2015, the
Trustee was to implement and administer a lien claims process with respect to

condominium liens and construction liens.

4. Pursuant to the Order of Justice Wilton-Siegel dated June 30, 2016 and the Order of The
Honourable Mr. Justice Newbould dated August 2, 2016, the Trustee has made
distributions in the aggregate sum of $1,319,543.24 to certain construction lien claimants
on account of the deficiency in the basic ten per cent (10%) holdback (the “Basic
Holdback™), and is holding the amount of $458,814.44 in reserve with respect to the

Basic Holdback claims of certain construction lien claimants.
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11.

12.

-3-

There have been ongoing discussions with respect to a potential priority dispute between
the construction cien claimants and the mortgagees of the property with respect to

amounts in excess of the Basic Holdback.

The Trustee requested that the Court establish a procedure for the determination of the
priority, if any, of the construction lien claimants over the claims of mortgagees to the net

sale proceeds of the property in amounts in excess of the Basic Holdback.

The Court established such a procedure in the Priority Resolution Process Order.

Pursuant to paragraph 2(b) of the Priority Resolution Process Order, any construction lien
claimant that was asserting priority over the mortgagees for an amount in excess of the
Basic Holdback was to serve a responding affidavit on or before August 3, 2016 (the

“Bar Date”).

Pursuant to paragraph 3 of the Priority Resolution Process Order, if a construction lien
claimant did not deliver a responding affidavit by the Bar Date, it would be forever

barred from asserting a claim against the property in priority to the mortgagees.

A copy of the Priority Resolution Process Order was circulated to the service list for this

proceeding by counsel to the Trustee on June 30, 2016.

On July 26, 2016, counsel to the Trustee sent an email to the service list, confirming the
Bar Date of August 3, 2016, and that construction lien claimants that did not serve a

responding affidavit by August 3, 2016 would be barred from asserting a priority claim.

Three construction lien claimants served responding affidavits by the Bar Date.
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13. On August 4, 2016, counsel to the Trustee sent an e-mail to the service list to confirm
receipt of the responding affidavits and that all other construction lien claimants were
now barred pursuant to the Priority Resolution Process Order.

14, Counsel to the Trustee subsequently was contacted by counsel to certain construction lien
claimants that had not served responding affidavit by the Bar Date, and was informed that
they took the position that paragraph 3 of the Priority Resolution Process Order was
contrary to section 80 of the CLA.

15.  As a result, the Trustee scheduled a chambers appointment on August 17, 2016 so that
the parties could discuss this issue with the Court.

16. Pursuant to the Endorsement of Justice Newbould dated August 17, 2016, the Court set
down the hearing of the matter for October 7, 2016 and required the Trustee to bring a
motion for advice and direction with respect to the issues raised by the parties with
respect to paragraph 3 of the Priority Resolution Process Order and section 80 of the
CLA.

General

17.  The Ninth Report of the Trustee dated September 30, 2016 (the “Ninth Report”).

18. Rules 1.04, 1.05, 2.01, 2.03, and 37 of the Rules of Civil Procedure (Ontario).

19. Section 80 of the CLA.

20.  The equitable and inherent jurisdiction of the Court.

21.  Such other grounds as counsel may advise and this Honourable Court may permit.
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

1. The Ninth Report; and

2. such further and other material as counsel may advise and this Honourable Court may
permit.
October 2, 2016 CHAITONS LLP

Barristers and Solicitors
5000 Yonge Street, 10th Floor
Toronto, ON M2N 7E9

Harvey Chaiton (LSUC # 21592F)
Tel: (416) 218-1129

Fax: (416) 218-1849

E-mail: harvey@chaitons.com

Sam Rappos (LSUC # 51399S)
Tel: (416) 218-1137

Fax: (416) 218-1837

E-mail: samr@chaitons.com

TO: THE SERVICE LIST Lawyers for the Trustee
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INTRODUCTION AND PURPOSE OF THE NINTH REPORT

1. By Order of The Honourable Mr. Justice Pattillo of the Ontario Superior Court of
Justice (Commercial List) (the “Court”) dated February 11, 2015 the
“‘Appointment Order”), Collins Barrow Toronto Limited was appointed trustee
(the “Trustee”) pursuant to section 68(1) of the Construction Lien Act (Ontario)
(the “CLA”), of the lands and premises legally described in Schedule “A” of the
Appointment Order comprised of commercial and residential condominium units,
parking and locker units, and vacant lands owned by Jade-Kennedy

Development Corporation (“JKDC") (the “Property”).

2. The Appointment Order authorized the Trustee to, among other things, act as
receiver and manager of the Property, take possession and control of the
Property and any and all proceeds, receipts and disbursements arising out of or
from the Property, market any or all of the Property, and sell, convey, transfer,
lease or assign the Property or any part or parts thereof with the approval of the

Court.

3. Copies of all documents referred to in this Twelfth Report that are not attached
hereto as appendices can be found on the Trustee’s website set out below, along
with copies of all materials served and filed in this proceeding and Court orders

and endorsements.

http://www.collinsbarrow.com/en/cbn/jade-kennedy-development-corporation
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PURPOSE OF THE NINTH REPORT

4.

The purpose of this Ninth Report of the Trustee (the “Ninth Report”) is to provide
information with respect to matters related to the Trustee’s motion for advice and
direction returnable on October 7, 2016 and the outstanding priority dispute
between mortgagees and construction lien claimants under the Order (Priority
Resolution Process) of The Honourable Mr. Justice Wilton-Siegel dated June 30,
2016 (the “Priority Resolution Process Order’), a copy of which is attached

hereto as Appendix “A”.

TERMS OF REFERENCE

In preparing this Ninth Report and making the comments herein, the Trustee has
relied upon unaudited financial information, the books and records of JKDC,
discussions with management and employees of JKDC and other companies
within the MADY group of companies, and information received from other third-
party sources (collectively, the “Information”). Certain of the information
contained in this Ninth Report may refer to, or is based on, the Information. As
the Information has been provided by JKDC or other parties, the Trustee has
relied on the Information and, to the extent possible, reviewed the Information for
reasonableness. However, the Trustee has not audited or otherwise attempted
to verify the accuracy or completeness of the Information in a manner that would
wholly or partially comply with Generally Accepted Assurance Standards
pursuant to the CPA Canada Handbook and, accordingly, the Trustee expresses

no opinion or other form of assurance in respect of the Information.
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BACKGROUND

6.

JKDC is an Ontario corporation that was incorporated on January 30, 2008 and
has its registered office located in Markham, Ontario. JKDC was incorporated for
the purpose of being the registered owner of the Property and developer of the
South Unionville Square condominium project (the “SUSQ Project’) to be
constructed on certain portions of the Property, which is located in Markham,

Ontario.

JKDC sought the appointment of the Trustee as it was insolvent, contractors had
registered construction lien claims against title to the Property, and the
appointment was necessary to complete the closing of certain pre-sold
commercial/retail units, market and sell the unsold Property, and distribute the

sale proceeds pursuant to Court order(s).

Phase |

8.

10.

Phase | of the SUSQ Project was the development and construction of 28
residential townhomes, a T&T Supermarket, and a commercial condominium

project with units for retail, restaurant, office and medical services.

Construction of Phase | was substantially completed on March 5, 2013 and the
condominium declaration was registered on April 17, 2013, which established

York Region Standard Condominium Corporation No. 1228 (“YRSCC 1228").

As of the date of the Appointment Order, JKDC was still the registered owner of

the following Phase | properties:
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(@) one commercial/retail unit (legally known as unit 60, level 1) (“Unit 60”);

(b) eleven mall units (located in “The Mall at Langham Square” on level 2)

(collectively, the “Phase | Mall Units”);

(c) ten kiosks units (three of which are located on level 1 and the remaining
eight on level 2) (collectively, the “Phase | Kiosk Units”, and together
with Unit 60 and the Phase | Mall Units, the “Phase | Commercial

Units”); and

(d)  four (4) unsold parking units that are only accessible to the residents of

the Phase | townhomes (collectively, the “Phase | Parking Units”).

Phase Il

11.

12.

13.

Phase Il of the SUSQ Project involved the two-stage development and
construction of a 12-storey condominium-apartment tower, which contains
residential, parking and locker units in the tower and twenty-one (21)

commercial/retail units located in, adjacent to and/or underneath the tower.

The first stage was the development and construction of the residential tower.
Construction was substantially completed on June 10, 2014 and the residential
condominium declaration was registered on September 11, 2014, which

established York Region Standard Condominium Corporation No. 1265.

As at the Trustee’s appointment, JKDC was still the registered owner of the

following Phase Il residential properties:
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15.

16.

17.
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(a) six residential units (suites 117, 218, 827, 1216, 1521 and 1527)

(collectively, the “Phase Il Residential Suites”);

(b)  eight parking units (units 4, 26, 50, 80, 125, 178, 179 and 188 on level B)

(collectively, the “Phase Il Parking Units”); and

(c)  six locker units (units 282, 327, 330, 333, 335 and 373 on level B)

(collectively, the “Phase Il Locker Units”).

The second stage of the Phase Il development and construction was the twenty-

one commercial units (collectively, the “Phase Il Commercial Units”).!

On January 16, 2015, the registered owner of the land where the Phase Ii
Commercial Units were located was transferred from JKDC to YRSCC 1228. As

a result, the Phase Il Commercial Units now form part of YRSCC 1228.

As of the date of the Appointment Order, eighteen (18) of the 21 Phase I
Commercial Units were subject to existing agreements of purchase and sale and

were scheduled to close on February 17, 2015.2

Pursuant to the Appointment Order, the Trustee was authorized to complete the
existing agreements of purchase and sale for the 18 pre-sold Phase I

Commercial Units.

' The Phase Il Commercial Units are units 85 through 98 on level A and units 355 through 361 on level 1.

2 The three unsold Phase || Commercial Units were units 85 on level A and 360 and 361 on level 1.
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Phase lil / Vacant Lands

18.

19.

20.

21.

Additionally, there was to be the planned development and construction of
thirteen (13) freehold townhomes and two (2) single detached homes on vacant
lands owned by JKDC (the “Vacant Lands”). The Vacant Lands are just south of

the SUSQ Project.

Although commonly referred to as Phase Ill of the SUSQ Project, the Trustee
understands that there was to be no connection or common purpose between the
SUSQ Project and the freehold townhomes and detached homes to be
constructed on the Vacant Lands. A street (South Unionville Avenue) and a
roundabout separates the SUSQ Project from the Vacant Lands. There was no
intent for the purchasers of the townhomes and houses to be constructed on the

Vacant Lands to have any special access to or use of the SUSQ Project.

JKDC and the MADY Group did not intend to build the homes to be situated on
the Vacant Lands. JKDC had entered into an agreement of purchase and sale
for the Vacant Lands with Primont Homes (Harmony) Inc. (“Primont’) in
November 2011 and was to complete the servicing requirements for the Vacant
Lands. JKDC did not complete the servicing under the agreement with Primont
and, notwithstanding extensions and amendments, a sale of the Vacant Lands

was not completed by JKDC prior to the Trustee’s appointment.

The terms of this agreement were not satisfied and upon the appointment of the

Trustee this specific arrangement was terminated. A new arrangement was
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subsequently negotiated between the trustee and Primont at a much higher

price, increasing the realization by in excess of $1.0 million.

Construction Lien Claims

22.

23.

24.

25.

Construction liens totalling approximately $3.7 million were registered against the
Property. Attached hereto as Appendix “B” is a chart that sets out the eighteen
(18) parties (collectively, the “Construction Lien Claimants”) that registered
nineteen (19) construction liens against the Property, the face amount of each

lien, and the property that is subject to the lien.

Pursuant to the Order (re Lien Claims Process) of Justice Pattillo dated May 1,
2015, the Trustee is to implement and administer a lien claims process with
respect to condominium liens and with respect to construction liens (the

“Construction Lien Claims Process”).

As previously reported to the Court, and pursuant to the Order of Justice Wilton-
Siegel dated June 30, 2016 and the Order of The Honourable Mr. Justice
Newbould dated August 2, 2016, the Trustee has made distributions in the
aggregate sum of $1,319,543.24 to certain of the Construction Lien Claimants on

account of the deficiency in the holdbacks.

The Trustee continues to hold the amount of $458,814.44 in reserve with respect
to the holdback claims of certain Construction Lien Claimants pursuant to the

Order of Justice Wilton-Siegel dated June 30, 2016.
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26. As a result of the distributions made to date, the current outstanding amount up

to the lien amounts filed by each Construction Lien Claimant is set out below:

Lien Claimant Updated Lien Amount
Aluminium Window Design Installations Inc. $148,900.59
Brody Wall System Ltd. $36,747.10
CRS Contractors Rental Supply General Partner Inc. $12,855.27
Dircam Electric Limited (“Dircam”) $473,257.85
2050491 Ontario Inc. o/a The Downsview Group $501,133.07
Draglam Waste & Recycling Inc. $0.00
Frendel Kitchens Limited $178,154.49
Global Fire Protection Ltd. $0.00
Global Mechanical Ltd. $0.00
Global Mechanical Ltd. $0.00
Global Precast Inc. $49,026.67
Great Pyramid Aluminum Ltd. $50,358.46
Guest Tile Inc. (“Guest Tile”) $107,820.88
Imperial Trim Supply Ltd. $442 42277
MJC Contracting 2014 Inc. (‘MJC") $80,683.14
Procan Inc. $10,780.20
Sereen Painting Ltd. $200,000
Skyway Canada Limited $11,111.93
Triumph Roofing and Sheet Metal Inc. $22,504.02
TOTAL $2,325,756.44
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Mortgages

27. As has been previously reported to the Court, the following parties registered

mortgages against portions of the Property:

(a) Laurentian Bank of Canada (“LBC");

(b)  Am-Stat Corporation (“Am-Stat’);

(c) MarshallZehr Group Inc. (“MarshallZehr”’); and

(d)  Aviva Insurance Company of Canada (“Aviva”).

28. As set out in the Affidavit of Jeff Weller of LBC sworn July 11, 2016, the Bank

has registered:

(@)  a $45.0 million charge over certain of the Property as security for JKDC’s
obligations under construction loan, letter of credit and line of credit

facilities; and

(b) a $3.6 million collateral charge over certain of the Property with respect to

the indebtedness of 144 Park Ltd. (“144 Park”) to LBC.

29. Additionally, LBC registered a $2.4 million charge over certain of the Property;
however, LBC has confirmed there is no outstanding indebtedness or obligations

that are secured by this charge.
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Am-Stat

30.

As has been previously reported, the Trustee understands that Am-Stat
advanced $10.0 million to JKDC and a related company, Milliken Development
Corporation, in September 2013. As security for its indebtedness to Am-Stat,
JKDC granted a $10.0 million charge, which was registered against certain of the

Property in August 2013.

31. The Trustee notes that, notwithstanding the assertions contained in an affidavit
filed by Guest Tile, Am-Stat’s mortgage was registered against the properties set
out below, not just the Vacant Lands.

MarshallZehr

32. As has been previously reported, the Trustee understands that JKDC granted an
$8.0 million collateral charge registered in favour of MarshallZehr over certain of
the Property with respect to the indebtedness owed by 144 Park to MarshallZehr.

Aviva

33. Aviva provided Tarion bonds and deposit insurance facilities to JKDC with

respect to the Property. JKDC entered into Indemnity Agreements with Aviva,
pursuant to which it agreed to indemnity Aviva with respect to the Tarion bonds.
JKDC granted security to Aviva with respect to its indemnification obligations,
including a $30.0 million charge and a $16.5 million charge registered over

certain of the Property.
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34. The following chart sets out the mortgages registered in favour of the above-

noted mortgagees and the portions of the Property that the mortgages were

registered against:

Mortgagee | Mortgage Mortgaged Property
Aviva $30.0 million charge Phase | Commercial Units; Phase | Parking Units; Phase Il
Commercial Units
$16.5 million charge Phase Il Commercial Units; Phase Il Residential Suites; Phase
Il Parking Units; Phase Il Locker Units
LBC $45.0 million charge Phase il Commercial Units; Phase Il Residential Units; Phase

Il Parking Units; Phase Il Locker Units

$3.60 million charge

Phase | Commercial Units (except for three Phase | Kiosk Units)

MarshallZehr

$8.0 million charge

Phase | Commercial Units (except for three Phase | Kiosk Units)

Am-Stat

$10.0 million charge

Phase |l Commercial Units

PROPERTY REALIZATIONS

35.  As previously reported to the Court, the Trustee has retained TradeWorld Realty

Inc. to list all unsold Property for sale, other than the Phase | Parking Units and

the Vacant Lands, pursuant to a listing agreement dated May 4, 2015. The

Trustee is attempting to find purchasers for the Phase | Parking Units.

36. The Trustee has prepared a statement of receipts and disbursements as of

September 9, 2016, a copy of which, along with relevant notes, are attached as

Appendix “C”. Additionally, attached as Appendix “D” is a chart that sets out:

(@)

Doc#3717202v2
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(b)  the net sale proceeds realized by the Trustee for the sold Property, which

does not include an allocation of the costs of the proceeding.

37. The Trustee has been asked by counsel to a Construction Lien Claimant to
confirm whether there are sufficient net sale proceeds on hand to repay
Construction Lien Claimants in full if the Construction Lien Claimants are
successful and obtain an Order from the Court directing payment of their claims

in full in priority to the claims of mortgagees of the Property.

38. The Trustee cannot provide such a confirmation at this time, as the answer is
dependent on whether the claims of the Construction Lien Claimants attach to
the net sale proceeds of the Vacant Lands. This issue has been previously
discussed in the Trustee’s reports and has not been resolved to date. The
Trustee understands that Am-Stat has taken the position that the claims of the
Construction Lien Claimants do not attach to the net sale proceeds of the Vacant

Lands.

39. Additionally, as previously reported to the Court and reflected in the statement of
receipts and disbursements and notes, the Trustee has expended significant time
and effort to satisfy outstanding matters/agreements, primarily with the City of
Markham and the Regional Municipality of York related to letters of credit that
were obtained by JKDC to the benefit of certain parties and to recover the funds
that were being held as security with respect to the issuance of such letters of

credit.
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As of September 9, 2016, the Trustee had recovered net letter of credit proceeds
of $1,5682,259.89. The remaining value of the outstanding letters of credit and
related cash collateral held at TD Bank as at September 9, 2016 is
$1,158,685.24. The issue of which creditors of JKDC have a valid and
enforceable claim against the recovered net letter of credit proceeds still needs to

be determined.

The Trustee was also asked to confirm whether there will be sufficient net sale
proceeds available for the mortgagees to be paid in full and funds remaining to
be distributed to the Construction Lien Claimants in the event an Order is granted
that the claims of the mortgagees stand in priority to the claims of the

Construction Lien Claimants.

The Trustee is not in a position to provide such a confirmation at this time, as all
result of the issues noted above and because all of the Property has not been
realized upon, no allocation of the costs of the proceeding has been completed,
and the amounts owing under certain of the mortgages, such as Aviva’'s

mortgage, currently cannot be determined.

PRIORITY RESOLUTION PROCESS

43.

As has been previously reported to the Court, there have been ongoing
discussions with respect to a potential priority dispute between the Construction
Lien Claimants and the mortgagees of the Property with respect to amounts in

excess of the deficiency in the holdback.
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In the Second Supplement to the Sixth Report of the Trustee dated June 28,
2016, the Trustee requested that the Court establish a procedure for the
determination of the priority, if any, of the Construction Lien Claimants over the
claims of LBC and Am-Stat to the next sale proceeds of the Property in amounts

in excess of the basic ten per cent (10%) holdback (the “Basic Holdback”).

The Court established such a procedure in the Priority Resolution Process Order.

Pursuant to paragraph 2(b) of the Priority Resolution Process Order, any
Construction Lien Claimant that was asserting priority over the mortgage for an
amount in excess of the Basic Holdback was to serve a responding affidavit on or

before August 3, 2016 (the “Bar Date”).

Pursuant to paragraph 3 of the Priority Resolution Process Order, if a
Construction Lien Claimant did not deliver a responding affidavit by the Bar Date,
it would be forever barred from asserting a claim against the Property in priority

to the mortgages of the Bank and Am-Stat.

A copy of the Priority Resolution Process Order was circulated to the service list

for this proceeding by counsel to the Trustee on June 30, 2016.

On July 26, 2016, counsel to the Trustee sent an email to the service list,
confirming the Bar Date of August 3, 2016, and that Construction Lien Claimants
that did not serve a responding affidavit by August 3, 2016 would be barred from

asserting a priority claim.
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50. Three Construction Lien Claimants, Guest Tile, Dircam and MJC, served

responding affidavits by the Bar Date.

51. On August 4, 2016, counsel to the Trustee sent an e-mail to the service list to
confirm receipt of the responding affidavits and that all other construction lien

claimants were now barred pursuant to the Priority Resolution Process Order.

52. Counsel to the Trustee subsequently was contacted by counsel to certain
Construction Lien Claimants that had not served responding affidavit by the Bar
Date, and was informed that they took the position that paragraph 3 of the
Priority Resolution Process Order was contrary to section 80 of the Construction

Lien Act.

53. As a result, the Trustee scheduled a chambers appointment before the Court on
August 17, 2016 so that the parties could discuss this issue with the Court.
Pursuant to the Endorsement of Justice Newbould dated August 17, 2016, the
Court set down the hearing of the matter for October 7, 2016 and required the
Trustee to bring a motion for advice and direction with respect to the issues
raised by the parties with respect to paragraph 3 of the Priority Resolution

Process Order and section 80 of the Construction Lien Act.

54. The Trustee takes no position with respect to the issue before the Court.
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All of which is respectfully submitted to this Court as of this 30t day of September,
2016.

COLLINS BARROW TORONTO LIMITED

In its capacity as Trustee under the Construction Lien Act
of Jade-Kennedy Development Corporation

and not in ifs persénal capacity

Per:

Bryan A. Tannenbaum, FCPA, FCA, FCIRP, LIT
President
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Court File No. CV15-10882-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE - ) THURSDAY, THE 30" DAY Tgyg
JUSTICE W WA~ Ff| ) OF JUNE, 2016

IN THE MATTER OF THE CONSTRUCTION LIEN ACT,
i R.S.0. 1990, c. C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY
JADE-KENNEDY DEVELOPMENT CORPORATION
FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE
CONSTRUCTION LIEN ACT, R.S.0. 1990, c. C.30, AS AMENDED

ORDER
(Priority Resolution Process)
THIS MOTION made by Collins Barrow Toronto Limited, in its capacity as Court-
appointed trustee (the "Trustee") over the lands and premises owned by Jade-Kennedy
Development Corporation (“JKDC”), appointed pursuant to section 68(1) of the Construction

Lien Act, R.S.0. 1990, c. C.30, as amended, was heard this day at 330 University Avenue,

Toronto, Ontario.
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ON READING the Trustee’s Amended Notice of Motion, the Sixth Report of the
Trustee dated March 15, 2016 (the “Sixth Report”), the Supplement to the Sixth Report of the
Trustee dated March 31, 2016, and the Second Supplement to the Sixth Report of the Trustee
dated June 28, 2016, and on hearing the submissions of counsel to the Trustee and those other
parties listed on the Counsel Slip, no one else appearing for any other person on the service list,
although properly served as appears from the affidavit of service of Lynn Lee sworn June 29,

2016, filed,

SERVICE

1. THIS COURT ORDERS that the time for service of the Trustee’ s Amended Notice of
Motion and the Supplementary Motion Record is hereby abridged and validated so that this

motion is properly returnable today and hereby dispenses with further service thereof.

PRIORITY RESOLUTION PROCESS

2 THIS COURT ORDERS that the priority of the claims of the construction lien
claimants (the “Lien Claimants”), Laurentian Bank of Canada (the “Bank”) and Am-Stat
Corporation (“Am-Stat”) against the lands and premises owned by JKDC and all proceeds
thereof, including, without limitation, all funds already paid to the Bank in respect of the
indebtedness owing by JKDC to the Bank (collectively, the “Property”), shall be determined

pursuant to the following procedure and timetable:

(a) on or before July 11, 2016, the Bank shall serve an affidavit (the “Bank
Affidavit”) from a representative of the Bank (the “Bank Representative”)
addressing, among others, whether the Bank advanced any funds to JKDC after

the Bank had received a written notice of lien;

Doc#3667631v1



(b)

(©)
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any Lien Claimant claiming entitlement to the Property by asserting priority over
the Bank’s mortgage and/or the Am-Stat mortgage (a “Disputing Lien
Claimant”) for an amount in excess of the basic ten per cent (10%) holdback (the
“Basic Holdback”) shall, on or before August 3, 2016 (the “Bar Date”), serve a
responding affidavit describing with sufficient particularity and supporting
documentation, the factual and legal basis upon which the lien claimant asserts
such priority over the Bank’s mortgage and/or Am-Stat’s mortgage (the

“Responding Affidavit”);

the Bank, Am-Stat, the Disputing Lien Claimants and the Trustee will attempt to
consensually resolve the Disputing Lien Claimants’ claim for priority over the
Bank’s mortgage and/or Am-Stat’s mortgage for an amount in excess of the Basic
Holdback, failing which, the priority dispute shall be determined by a judge

presiding over the Commercial List according to the following timetable:

M if necessary, cross-examinations on the Bank Affidavit, the Affidavit of
Philip H. Meretsky (“Meretksy”) sworn June 13, 2016 (the “Meretsky
Affidavit”), and Responding Affidavits shall be completed on or before

August 17, 2016;

(i)  the Bank and/or Am-Stat shall serve its factum on or before August 31,

2016;

(iii)  the Disputing Lien Claimants shall serve facta on or before September 8,

2016; and
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(iv)  the hearing shall be heard during the week of September 11, 2016.

3. THIS COURT ORDERS that if a Lien Claimant does not deliver a Responding
Affidavit on or before the Bar Date, it shall be forever barred from asserting a claim against the
Property in priority to the Bank’s mortgage and Am-Stat’s mortgage in these proceedings or any
other proceedings for an amount in excess of the Basic Holdback in respect of such Lien

Claimant’s construction lien.

CROSS EXAMINATION OF BANK REPRESENTATIVE AND MERETSKY

4. THIS COURT ORDERS that any cross-examination of the Bank Representative and/or

Meretsky shall be subject to the following procedure:

(a) each Disputing Lien Claimant wishing to cross-examine the Bank Representative
and/or Meretsky shall serve a Notice of Examination by email on the Bank’s
counsel and/or Meretsky’s counsel, with a copy to the Trustee and its counsel, on

or before the Bar Date;

(b) if two (2) or more Disputing Lien Claimants serve a Notice of Examination, the
Disputing Lien Claimants shall appoint one (1) representative counsel (the
“Examining Counsel”) to conduct the cross-examination on behalf of all of the
Disputing Lien Claimants. The Disputing Lien Claimants who served a Notice of
Examination shall advise the Bank, Am-Stat and the Trustee of the Examining
Counsel selected as soon as practical after selection. For greater certainty, all

counsel for Disputing Lien Claimants are entitled to attend the cross-examination;
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(c) the cross-examination of the Bank Representative and Meretsky shall be held in
Toronto on a date to be agreed upon by the Bank, Am-Stat, the Trustee and

Examining Counsel, but shall be held by no later than August 17, 2016; and

(d) if no Disputing Lien Claimant serves a Notice of Examination on or before the
Bar Date, no Disputing Lien Claimant shall be entitled to cross-examine the Bank

Representative and/or Meretsky.

DISTRIBUTION TO AM-STAT

S THIS COURT ORDERS that, in the event that no Lien Claimant delivers a Responding
Affidavit on or before the Bar Date, the Trustee is authorized to distribute $1.25 million to Am-
Stat from the net sale proceeds of the Vacant Lands (as defined in the Sixth Report) being held

by the Trustee.

é» K%\/M (//
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IN THE MATTER OF THE CONSTRUCTION LIEN ACT, R.S.0. 1990, c. C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY JADE-KENNEDY DEVELOPMENT CORPORATION

FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE
CONSTRUCTION LIEN ACT, R.S.0. 1990, c. C.30, AS AMENDED

Court File No. CV15-10843-00CL
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ONTARIO

SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

Proceedings commenced at Toronto

ORDER

CHAITONS LLP
5000 Yonge Street, 10™ Floor
Toronto, ON M2N 7E9

Harvey Chaiton (LSUC #21592F)
Tel: (416) 218-1129

Fax: (416) 218-1849

E-mail: harvey@chaitons.com

Sam Rappos (LSUC #513998S)
Tel: (416)218-1137

Fax: (416) 218-1837

E-mail: samr@chaitons.com

Lawyers for the Trustee



APPENDIX “B”

Lien Claimant Lien Liened Property
Amount

Aluminium Window $333,239.18 Phase Il Commercial Units (except unit 94 on level A)

Design Installations Inc.

Brody Wall System Ltd. | $82,529.00 Phase Il Residential Suites (except suite 827)

CRS Contractors $37,604.19 Phase | Commercial Units

Rental Supply General

Partner Inc.

Dircam Electric Limited | $822,796.98 Phase || Commercial Units; Phase Il Residential Suites
(except suite 827); Vacant Lands

2050491 Ontario Inc. $501,133.07 Phase Il Commercial Units; Phase || Residential Suites

o/a The Downsview 117 and 218; Vacant Lands

Group

Draglam Waste & $10,825.95 Phase | Commercial Units; Phase Il Commercial Units;

Recycling Inc. Phase Il Residential Suites; Phase Il Parking Units; Phase
Il Locker Units; Vacant Lands

Frendel Kitchens $226,447.41 Phase Il Commercial Units; Phase |l Residential Suites

Limited 117 and 218; Vacant Lands

Global Fire Protection $14,464.88 Phase Il Commercial Units; Phase Il Residential Suites

Ltd. 117 and 218; Vacant Lands

Global Mechanical Ltd. | $102,625.69 Phase || Commercial Units; Phase Il Residential Suites
117 and 218; Vacant Lands

Global Mechanical Ltd. | $195,011.90 Phase Il Commercial Units; Phase Il Residential Suites
117 and 218; Vacant Lands

Global Precast Inc. $132,901.63 Phase || Commercial Units; Phase |l Residential Suites

' 117 and 218; Vacant Lands

Great Pyramid $62,154.31 Phase Il Commercial Units; Phase |l Residential Suites

Aluminum Ltd. 117, 218, 1216, 1521 and 1527; Vacant Lands

Guest Tile Inc. $249,916.12 Phase | Commercial Units; Phase Il Commercial Units;

Phase Il Residential Suites 117 and 218; Vacant Lands
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Lien Claimant Lien Liened Property
Amount
Imperial Trim Supply $601,565.63 Phase Il Commercial Units; Phase Il Residential Suites
Ltd. 117 and 218; Vacant Lands
MJC Contracting 2014 | $89,647.93 Phase || Commercial Units; Phase Il Residential Suites
Inc. (except 827 and 1216); Vacant Lands
Procan Inc. $11,978.00 Phase Il Commercial Units; Phase Il Residential Suites
117 and 218; Vacant Lands

Sereen Painting Ltd. $200,000.00 Two of the five parcels of the Vacant Lands
Skyway Canada $11,111.93 Phase | Commercial Units;> Phase Il Residential Suites
Limited (except 827 and 1216); Vacant Lands
Triumph Roofing and $81,519.39 Phase Il Commercial Units; Phase Il Residential Suites
Sheet Metal Inc. 117 and 218; Vacant Lands
TOTAL $3,767,473.49

3 Not against units 95, 96 and 356; on units 357, 358, 86, 87, 88, 89, 97 and 98 registered after sale

transaction close.
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In the Matter of the Construction Lien Proceeding of Jade-Kennedy Development Corporation

Trustee's Statement of Receipts and Disbursements
For the Period February 11, 2015 to September 9, 2016

Receipts
Sale of Phase | Commercial Units
Sale of Phase I Commercial Units
Sale of Phase Il Residential
Sale of Phase Il Land
Letter of Credit Proceeds
Letter of Credit Fees
Net Letter of Credit Proceeds
Refund from PowerStream Inc.
Realty Taxes Collected
HST Refunds
HST Collected
Common Area Expenses Collected
Refund from City of Markham
Interest on Investments
Miscellaneous Refunds

Total receipts

Disbursements
Payments to Secured Creditors
Repairs and Maintenance
Trustee fees
HST paid
Legal fees and disbursements
Third Party Consultants
Tarion related payments
Common Area Expenses - units available
Realty Taxes
Realty Taxes paid on behalf of Phase Il Purchasers
Commission on sale of units
Wages
Common Area Expenses - on behalf of Phase Il Purchasers
Utilities
HST Remitted
Insurance
Appraisal fees
Administrative disbursement
ASCEND licenses
PST paid
Bank Charges
Total Disbursements

Excess of Receipts over Disbursements

Represented by:
Cash
Term Deposits at Bank of Montreal
Total

1,826,543.46

(244,283.57)

$4,892,220.99

$888,504.70
3,717,421.84
1,032,074.38
1,750,488.73

1,5682,259.89
212,125.30
97,755.37
219,334.36
55,252.47
12,930.37
230,664.88
46,278.26
4,896.32

$9,849,986.87

1,319,543.24
1,084,286.41
883,188.50
360,539.01
313,071.42
259,579.89
196,212.56
143,324.76
127,606.42
97,755.37
79,037.72
51,676.89
12,930.37
10,030.37
7,662.56
5,740.00
2,595.00
2,245.26
340.00
229.20
170.93

$4,957,765.88

$4,892,220.99

$324,297.07
4,567,923.92

Notes

10
1"
13
12

15
14

13

13
16



In the Matter of the Construction Lien Pr ling of Jade-K dy Devel Corporation
Trustee's Statement of Receipts and Disbursements
For the Period February 11, 2015 to September 9, 2016

10

11

12

13

14

15

16

17

Notes:

i) The Trustee sold four Phase | units: three kiosk units and one commercial unit.

i) The Trustee closed 16 of the 21 Phase Il commercial units that were pre-sold prior to its appointment. The remaining five units
are currently listed for sale by TradeWorld Realty.

iii) the Trustee has closed four residential units as follows: a) Suite 1521, received $269,313.86 on Apr. 28/16 and was required to
pay $9,250 in condo fee arrears; b) Suite 218, received $250,183.67 on Jun. 16/16 and was required to pay $8,948.79 in condo fee
arrears c) Suite 827, received $259,850.08 on Jun. 10/16 and was required to pay $8,754.48 in condo fee arrears and d) Suite 1216,
received $288,628.52 on Aug. 12/16 and was required to pay $8,948.48 in condo fee arrears.

iv) The Trustee sold Phase Ill vacant land for $1,750,488.73.

The Trustee completed works resulting in the release of three Letters of Credit ("LC") by The Regional Municipality of York Region
("York Region") one with The City of Markham ("City") and one with PowerStream:

i) LC 601070 in the amount of $182,448 was reduced to a maintenance level of $27,367.20. The Trustee received gross proceeds of
$156,408.39 (including interest) on Oct. 20.15. The bank deducted $3,862.24 in costs.

ii) LC 600723 in the amount of $196,812 was fully released. The Trustee received gross proceeds of $228,911.08 (including interest)
on Sept. 1/15. The bank deducted $100,718.60 in costs.

ii) LC 600579 in the amount of $359,100 was reduced to a maintenance level of $54,000. The Trustee received gross proceeds of
$307,519.36 (including interest) on Nov. 27/15. The bank deducted $22,664.48 in costs.

iv) LC's 601069 in the amount of $15,000.00 (City) and LC 601063 in the amount of $19,900.22 (PowerStream) were released. The
Trustee received gross proceeds of $36,603.35 on Nov. 20/15. The bank deducted $6,491.66 in costs.

v) The Trustee received proceeds of $1,097,101.28 from LC reductions on Sept. 6th and Sth, 2016.

The Trustee paid $10,400 in fees and $17,267.99 in Commissions and Legal Fees to Laurentian to extend five LCs to Sept 15/16.

The Trustee replaced TD as the LC provider on Apr.21/16. Legal fees and a commission reserve of $60,000.00 were paid in costs.

The Trustee received a $212,125.30 refund from PowerStream Inc. representing actual consumption rates lower than estimated.

The Agreements of Purchase and Sale for the pre-sold 16 Phase Il commercial units required the vendor to collect realty taxes from
the purchasers for 2014/15 and to remit this to the City of Markham. The Trustee collected $97,755.32 and subsequently remitted
this to the City of Markham.

The Agreements of Purchase and Sale for the pre-sold 16 Phase Il commercial units required the vendor to collect common area
expense from the purchasers and remit these amounts to the condo corporation.

The Trustee has received several realty tax refunds from the City of Markham including $188,449.76 received as a Development Charge Refund
due to a successful OMB appeal.

Harris Sheaffer LLP ("HS"), real estate counsel to JKDC and the Trustee, held in its accounts funds paid to HS by JKRC as a retainer for fees. Hs
has sent the remaining retainer funds held by it to the Trustee.

On July 11, 2016 the Trustee distributed $1,302,099.13 to lien claimants representing deficiency in the holdbacks as approved by the court on
June 30, 2016 and on Aug. 4/16 further distributions of $17,444.11 were made as approved by the court. $475,593.48 is held in reserve pending
further discussions with six lien claimants. All payments were distributed from the Phase Il commercial proceeds except for Brody Wall System
Ltd. where payment was made from Phase Il residential proceeds.

The Trustee was required to repair deficiencies and complete various works pursuant to developer warranties under Tarion
requirements and in connection with various outstanding letters of credit for the benefit of York Region and The Corporation of the
City of Markham.

The Trustee was required to retain the services of certain professionals in order to complete work required by Tarion and under
various letters of credit.

The Trustee made payments directly to owners for valid delayed occupancy claims as provided for under developer warranties.
These payments were made directly in order to avoid additional charges by Tarion.

Represents realty taxes bills received by the Trustee for units available for sale.

The Trustee pays utilities, common area charges and insurance for units available for sale.

The Trustee had retained the services of a former Mady Development Corporation employee to assist it with on-site duties at the
Property.

Available Units are listed with TradeWorld Realty. The commission rate is 4%.
The Trustee retained the services of an independent appraiser to value the Phase Ill vacant land.
TD Bank replaced Laurentian Bank as the LC provider on Apr. 21/16. TD received cash collateral of $2,315,789 representing the outstanding LC

amount of $2,255,786.52 plus an advance of $60,000 for commissions. The remaining value of the outstanding letters of credit and related cash
collateral (held at TD Bank) as at Sept. 9/16 is $1,158,685.24.
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PROPERTY NET SALE PROCEEDS
PHASE | COMMERCIAL UNITS
Unit 60 $768,190.82°
Three Phase | Kiosk Units $84,833.88°
PHASE || COMMERCIAL UNITS
Units 86 & 87 $339,045.63
Units 88 & 89 $422,662.65
Units 90 & 91 $470,040.62
Unit 94 $264,015.90
Units 95 & 96 $303,458.86
Units 97 & 98 $259,082.29
Unit 355 $224,333.92
Unit 356 $204,328.99
Unit 357 $269,400.11
Unit 358 $375,833.92
Unit 359 $525,088.29
PHASE || RESIDENTIAL
Suite 218; Parking Unit 80; Locker Unit 327 $229,462.35
Suite 827; Parking Unit 188; Locker Unit 282 $239,008.90
Suite 1216; Parking Unit 125; Locker Unit 373 $268,200.95

* There were outstanding common expenses arrears of approximately $34,000 with respect to Unit 60 as
at the time of closing. The Trustee is continuing discussions with the condominium corporation to
determine whether there was a valid condominium lien.

® Ibid., although the common expense arrears for the three units was approximately $5,800 as at closing.
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PROPERTY

NET SALE PROCEEDS

Suite 1521; Parking Unit 4; Locker Unit 330

$248,048.32

PHASE Il / VACANT LANDS

Vacant Lands

$1,750,488.73

Doc#3717202v2




IN THE MATTER OF THE CONSTRUCTION LIEN ACT, R.S.0. 1990, c. C.30, AS AMENDED

AND IN THE MATTER OF AN APPLICATION MADE BY JADE-KENNEDY DEVELOPMENT CORPORATION
FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE

CONSTRUCTION LIEN ACT, R.S.0. 1990, c. C.30, AS AMENDED

Court File No. CVV15-10882-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceedings commenced at Toronto

MOTION RECORD

(advice and direction re Priority Resolution Process)
(returnable October 7, 2016)

CHAITONS LLP
5000 Yonge Street, 10" Floor
Toronto, ON M2N 7E9

Harvey Chaiton (LSUC #21592F)
Tel: (416) 218-1129

Fax: (416) 218-1849

E-mail: harvey@chaitons.com

Sam Rappos (LSUC #51399S)
Tel: (416) 218-1137

Fax: (416) 218-1837

E-mail: samr@chaitons.com

Lawyers for the Trustee
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