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NOTICE OF MOTION  
(motion returnable October 18, 2017) 

 

 COLLINS BARROW TORONTO LIMITED (“CBTL”), in its capacity as Court-

appointed Construction Lien Act (Ontario) (the “CLA”) trustee in this proceeding (the 

“Trustee”) will make a motion to a Judge of the Commercial List on October 18, 2017 at 9:30 

a.m., or as soon after that time as the motion can be heard, at 330 University Avenue, Toronto, 

Ontario. 

PROPOSED METHOD OF HEARING: The motion is to be heard orally. 

THE MOTION IS FOR: 

(a) an order abridging the time for service of this notice of motion and the motion 

record so that the motion is properly returnable on October 18, 2017; 

1



(b) an order approving the sale by the Trustee of Phase I commercial mall unit 316 on 

level 2 (“Unit 316”) to 2599406 Ontario Inc. (the “Purchaser”), and vesting such 

property in the Purchaser free and clear of all claims and encumbrances (other 

than permitted encumbrances) upon delivery of a certificate by the Trustee to the 

Purchaser;  

(c) an order approving the sale by the Trustee of Phase I commercial mall unit 360 on 

level 2 (“Unit 360”) to the Purchaser, and vesting such property in the Purchaser 

free and clear of all claims and encumbrances (other than permitted 

encumbrances) upon delivery of a certificate by the Trustee to the Purchaser;  

(d) an order authorizing the Trustee, following the closings of the sales of Unit 316 

and Unit 360, to distribute amounts to York Region Standard Condominium 

Corporation No. 1228 (“YRSCC 1228”) from the net sale proceeds of the 

property on account of its registered and valid condominium liens; 

(e) an order authorizing the Trustee to distribute $23,500 to Guest Tile Inc. (“Guest 

Tile”), a construction lien claimant, from the net sale proceeds of the Kiosks (as 

defined below), on account of Guest Tile’s legal costs with respect to its 

construction lien claim; and  

(f) such further and other relief as counsel may request and this Honourable Court 

may permit. 
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THE GROUNDS FOR THE MOTION ARE: 

Background 

1. On February 11, 2015, CBTL was appointed as Trustee under the CLA with respect to 

lands and premises owned by Jade-Kennedy Development Corporation, and legally 

described in Schedule “A” to the Appointment Order (the “Property”), pursuant to the 

Order of The Honourable Mr. Justice Pattillo dated February 11, 2015 (the 

“Appointment Order”). 

2. Pursuant to the Appointment Order, the Trustee was authorized to, among other things: 

(a) act as receiver and manager of the Property; 

(b) take possession and control of the Property and any and all proceeds, receipts and 

disbursements arising out of or from the Property;  

(c) market any or all of the Property;   

(d) sell, convey, transfer, lease or assign the Property or any part or parts thereof with 

the approval of the Court; and  

(e) apply for any vesting order or other orders necessary to convey the Property or 

any part or parts thereof to a purchaser or purchasers thereof, free and clear of any 

liens or encumbrances affecting such Property. 
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Sale Transactions   

3. The Property includes Unit 316, which is 176 gross square feet in size, and Unit 360 

(together with Unit 316, the “Units”), which is 251 gross square feet in size.  They are 

commercial units located on level 2 of the shopping mall known as “The Mall at 

Langham Square”. 

4. The Trustee previously retained TradeWorld Realty Inc. (“TradeWorld”) in May 2015 

to list, among other things, the Units. 

5. In its over 20 month period as real estate listing agent for the Units, TradeWorld did not 

receive any offers to purchase the Units. 

6. The Trustee allowed its listing agreement with TradeWorld to expire on January 15, 

2017.   

7. The Trustee retained Century 21 as its real estate listing agent on February 3, 2017. 

8. Based on the advice and recommendation of Century 21, the listing prices for the Units 

were reduced from the listing prices previously used by TradeWorld. 

9. The offers received from the Purchaser for the Units are for less than the listing prices for 

the Units.  However, the Trustee believes that the Units have been fairly and properly 

exposed to the market through the listings by TradeWorld and Century 21, that all 

reasonable steps have been taken to obtain the best price possible for the Units, and 

recommends that the sale transactions for the Units be approved by the Court and the 

necessary vesting orders be granted. 
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10. The sale transactions are conditional on Court approval and, if such approval is granted, 

the sales are expected to close on October 25, 2017. 

11. In the event that the transactions are approved by the Court and close, the Trustee will 

hold the net sale proceeds, following distribution to YRSCC 1228 on account of its valid 

and enforceable condominium liens, subject to further order of the Court. 

Guest Tile 

12. Guest Tile is a construction lien claimant that has received distributions from the Trustee 

from the net sale proceeds of the Property in the principal amount of its construction lien 

claim pursuant to Court orders, as it registered its lien against Property that was otherwise 

not subject to encumbrances that were to still be relied upon by creditors, such as three 

kiosks located on level 1 of Langham Square (collectively, the “Kiosks”). 

13. Guest Tile sought payment of its legal fees and disbursements related to its involvement 

in this proceeding in the partial indemnity amount of $27,000.  Guest Tile had also taken 

the position that it is entitlement to payment of interest with respect to its construction 

lien claim. 

14. T the Trustee and Guest Tile have agreed to a resolution that will result in, subject to this 

Court’s approval, Guest Tile receiving a distribution in the amount of $23,500 from the 

net sale proceeds of the otherwise unencumbered Kiosks on account of its legal costs 

claim, and Guest Tile will not pursue any interest claim in this proceeding. 
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15. The Trustee is of the view that this resolution is reasonable in the circumstances, as it 

resolves the issue of Guest Tiles costs and interest claim without any additional 

professional expenses to be incurred by the Trustee.   

General 

16. The Eighteenth Report of the Trustee dated October 12, 2017 (the “Eighteenth Report”) 

and the appendices thereto. 

17. Rules 1.04, 1.05, 2.01, 2.03, and 37 of the Rules of Civil Procedure (Ontario). 

18. The equitable and inherent jurisdiction of the Court. 

19. Such other grounds as counsel may advise and this Honourable Court may permit.   

 THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

1. The Eighteenth Report and the appendices thereto; and 

2. such further and other material as counsel may advise and this Honourable Court may 

permit. 

October 13, 2017      CHAITONS LLP 
5000 Yonge Street, 10th Floor 
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Sam Rappos (LSUC # 51399S) 
Tel:  (416) 218-1137 
Fax: (416) 218-1837 
E-mail:  samr@chaitons.com 
 

TO:  THE SERVICE LIST  Lawyers for the Trustee 
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