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NOTICE OF MOTION  
(re reinstating T&T Instruments on Phase II Commercial Units) 

(motion returnable March 22, 2018) 

 

 RSM CANADA LIMITED (“RSM”), in its capacity as Court-appointed Construction 

Lien Act (Ontario) (the “CLA”) trustee in this proceeding (the “Trustee”) will make a motion to a 

Judge of the Commercial List on March 22, 2018 at 10:00 a.m., or as soon after that time as the 

motion can be heard, at 330 University Avenue, Toronto, Ontario. 

PROPOSED METHOD OF HEARING: The motion is to be heard orally. 

THE MOTION IS FOR: 
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(a) an order declaring that the discharge of the Instruments (as defined below) against 

title to the Units (as defined below) was registered in error, and that the Instruments 

are in full force and effect with respect to the Units; 

(b) an order amending the Approval and Vesting Orders (as defined below) to remove 

the Instruments from Schedule “C” to the Approval and Vesting Orders and 

inserting them on Schedule “D” to the Approval and Vesting Orders;  

(c) an order authorizing and directing the Land Registrar for the Land Registry Office 

for the Land Titles Division of York Region (No. 65) to expunge and delete the 

discharge of the Instruments from the parcel registers for the Units and reinstate the 

Instruments as at the date of their original registrations;  

(d) an order, if necessary, abridging the time for service of the notice of motion and the 

motion record so that the motion is properly returnable on March 22, 2018; and 

(e) such further and other relief as counsel may request and this Honourable Court may 

permit. 

THE GROUNDS FOR THE MOTION ARE: 

1. Jade-Kennedy Development Corporation (“JKDC”) was the owner of lands and premises 

legally described in Schedule “A” to the Order of The Honourable Mr. Justice Pattillo dated 

February 11, 2015 (the “Appointment Order”) (the “Property”). 

2. JKDC was the developer of the South Unionville Square condominium project (the “SUSQ 

Project”), which was constructed on certain portions of the Property. 
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3. Phase I of the SUSQ Project was the development and construction of 28 residential 

townhomes, a T & T Supermarket, and a commercial condominium project with units for 

retail, restaurant, office and medical services. 

4. In connection with the construction of the T & T supermarket, the following instruments 

were registered on title to the SUSQ Project Property (collectively, the “Instruments”): 

Reg. No. Date Instrument 
Type 

Amount Parties From Parties To 

YR1445332 2010/02/25 Notice of 
Lease 

$2 Jade-Kennedy 
Development 
Corporation 

T. & T. Supermarket 
Inc. 

YR1699150 2011/08/22 APL (General)  T. & T. 
Supermarket Inc. 

Jade-Kennedy 
Development 
Corporation 
 

5. The Instruments provide that a notice of the lease entered into by JKDC and T & T 

Supermarket Inc. (“T & T”) was registered on title to the SUSQ Project, and that the lease 

had been amended to provide that JKDC would not permit or allow any occupant of the 

commercial development of the SUSQ Project to occupy premises for the purpose of the 

sale of groceries, produce, meats or seafood. 

6. Phase II of the SUSQ Project involved the two-stage development and construction of a 

12-storey condominium-apartment tower, which contains residential, parking and locker 

units in the tower, and twenty-one (21) commercial/retail units located in, adjacent to 

and/or underneath the tower (collectively, the “Phase II Commercial Units”). 

7. Eighteen (18) of the 21 Phase II Commercial Units were subject to existing agreements of 

purchase and sale (“Sale Agreements”) and were scheduled to close on February 17, 2015. 

3



8. On February 11, 2015, Collins Barrow Toronto Limited (“CBTL”) was appointed as 

Trustee under the CLA with respect to the Property pursuant to the Appointment Order.  

On December 5, 2017, the Court appointed RSM to replace CBTL as the Trustee in this 

proceeding. 

9. Pursuant to the Appointment Order, the Trustee was authorized to, among other things, 

complete the existing Sale Agreements for the 18 pre-sold Phase II Commercial Units.   

10. On February 11, 2015, the Court issued twelve (12) approval and vesting orders with 

respect to the Sale Agreements, and additional amendment orders regarding certain units 

were issued on February 13 and 19, 2015.  An additional approval and vesting order with 

respect to two of the Phase II Commercial Units that was originally subject to a Sale 

Agreement and did not close due to purchaser default was issued on December 20, 2016 

(all of the orders are collectively referred to herein as the “Approval and Vesting 

Orders”). 

11. The Trustee has closed the sale of all 18 Phase II Commercial Units that were originally 

subject to the Sale Agreements (collectively, the “Units”) pursuant to the Approval and 

Vesting Orders. 

12. Each of the Approval and Vesting Orders provided that, on closing, the respective 

purchaser would receive title to the Units free and clear of the instruments listed on 

Schedule “C” to the Approval and Vesting Orders, and the instruments listed on Schedule 

“D” would remain on title to the Units following closing. 

4



13. In February 2018, the Trustee learned that the Instruments had been erroneously included 

on Schedule “C” to each of the Approval and Vesting Orders, with the result being that the 

Instruments have been deleted from title to each of the Units. 

14. The Trustee is of the view that the Instruments should be reinstated on title to the Units, 

and that there is no material prejudice to the purchasers of the Units, as the Sale Agreements 

did not provide for the removal of the Instruments from title to the Units. 

15. On March 2 and 5, 2018, the Trustee, through counsel, sent correspondence to the solicitors 

of each of the purchasers of the Units to inform them of the situation and that the Trustee 

would be bringing a motion to reinstate the Instruments on title.  No response was received 

to the correspondence. 

16. The Trustee will serve its motion record on the purchasers of each of the Units and their 

solicitors. 

17. The Twenty-Second Report of the Trustee dated March 14, 2018 (the “Twenty-Second 

Report”) and the appendices thereto. 

18. Rules 1.04, 1.05, 2.01, 2.03, and 37 of the Rules of Civil Procedure (Ontario). 

19. The equitable and inherent jurisdiction of the Court. 

20. Such other grounds as counsel may advise and this Honourable Court may permit.   

 THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

1. The Twenty-Second Report and the appendices thereto; and 
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2. such further and other material as counsel may advise and this Honourable Court may 

permit. 

March 14, 2018      CHAITONS LLP 
5000 Yonge Street, 10th Floor 
Toronto, ON  M2N 7E9 
 
Sam Rappos (LSO # 51399S) 
Tel:  (416) 218-1137 
Fax: (416) 218-1837 
E-mail:  samr@chaitons.com 

 
TO:  THE SERVICE LIST  Lawyers for RSM Canada Limited, 
       Court-appointed Trustee 
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