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SERVICE LIST 
(as at February 11, 2019) 

TO: THORNTON GROUT FINNIGAN LLP 
TD West Tower, Toronto-Dominion Centre 
100 Wellington Street West, Suite 3200 
Toronto, Ontario M5K 1K7 
Fax: (416) 304-1313 
 
D.J. Miller  
Tel: (416) 304-0559 
Email: djmiller@tgf.ca  
 
Leanne M. Williams  
Tel: (416) 304-0060 
Email: lwilliams@tgf.ca  
 
Lawyers for the Applicant, Firm Capital Mortgage Fund Inc. 
 

AND TO: RSM CANADA LIMITED  
Collins Barrow Place  
11 King Street West, Suite 700  
Toronto, Ontario  M5H 4C7  
Fax: (416) 480-2646 
 
Bryan A. Tannenbaum 
Tel: (416) 238-5055 
Email: bryan.tannenbaum@rsmcanada.com 
 
Arif Dhanani 
Tel: (647) 725-0183 
Email: arif.dhanani@rsmcanada.com  
 
Privately-appointed Receiver of the Respondents 
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AND TO: MEYER, WASSENAAR & BANACH, LLP 
5001 Yonge Street, Suite 301 
North York, Ontario  M2N 6P6  
Fax: (416) 223-9405 
 
Joseph Fried 
Tel: (416) 223-9191 (ext. 230) 
Email: jfried@mwb.ca  
 
Lawyers for RSM Canada Limited, in its capacity as Receiver 
 

AND TO: ROBINS APPLEBY LLP 
2600-120 Adelaide Street W. 
Toronto, Ontario M5H 1T1 
Fax: (416) 868-0306 
 
David A. Taub 
Tel:  (416) 360-3354 
Email: dtaub@robapp.com  
 
John Fox 
Tel:  (416) 360-3349 
Email: jfox@robapp.com 
 
Lawyers for the Respondents, Fortress Brookdale Inc. and Fortress Avenue 
Road (2015) Inc. 
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AND TO: MILLER THOMSON LLP 
100 New Park Place, Suite 700 
Vaughan, Ontario L4K 0H9 
 
Enzo Di lorio  
Tel: (905) 532-6613 
Email:   ediiorio@millerthomson.com  
 
Riccardo Del Vecchio  
Tel: (905) 532-6617 
Email: rdelvecchio@millerthomson.com  
 
GOLDMAN, SPRINGS, KICHLER & SANDERS LLP 
40 Sheppard Avenue West, Suite 700 
Toronto, Ontario M2N 6K9 
Fax: (416) 225-4805 
 
Sheldon Spring 
Tel: (416) 225-9400 ext. 303 
Email:  sspring@goldmanspring.com   
 
Ari Reichman 
Tel: (416) 225-9400 ext. 342 
Email: ari@goldmanspring.com 
 
Lawyers for the Respondent, Fernbrook Homes (Brookdale) Limited 
 

AND TO: CORSIANOS LEE 
3800 Steeles Avenue West, Suite 203W 
Vaughan, Ontario L4L 4G9 
 
George Corsianos  
Tel: (905) 370-1092 
Fax: (905) 370-1095 
Email: gcorsianos@cl-law.ca 
 
Lawyers for Quincy Investments Limited, 969692 Ontario Limited, 969593 
Ontario Limited, 2307271 Ontario Inc., Sasso Auto Consulting Inc., Angelo 
Grossi, David Mark Doubilet, Gus Stamatiou, Robert Di Matteo and Tonino 
Amendola 
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AND TO: AGUECI & CALABRETTA 
5700 Yonge Street, Suite 1110 
Toronto, Ontario  M2M 4K2  
 
James M. Butson  
Tel: (416) 250-5700 x 215 
Fax: (416) 250-5797 
Email: james.butson@aclaw.ca  
 
Lawyers for Jaekel Capital Inc. 
 

AND TO: OSLER, HOSKIN & HARCOURT LLP 
100 King Street West 
1 First Canadian Place 
Suite 6200, P.O. Box 50 
Toronto, Ontario  M5X 1B8 
Fax:  (416) 862-6666 
 
Michael De Lellis 
Tel:  (416) 862-5997 
Email: mdelellis@osler.com 
 
Jeremy Dacks 
Tel: (416) 862-4923 
Email: jdacks@osler.com 
  
Patrick Riesterer 
Tel:  (416) 862-5947 
Email: priesterer@osler.com  
 
Roger Gillott 
Tel:  (416) 862-6818 
Email: rgillott@osler.com 
 

Jeff St. Aubin 
Tel:  (416) 862-5972 
Email: jstaubin@osler.com 
 
Lawyers for FAAN Mortgage Administrators Inc., as Administrators for BDMC 
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AND TO: DLA PIPER (CANADA) LLP 
1 First Canadian Place 
100 King Street West, Suite 6000 
PO Box 367 
Toronto, Ontario  M5X 1E2 
 
Derek J. Bell  
Tel: (416) 369-7960 
Email: derek.bell@dlapiper.com  
 
Danny M. Nunes  
Tel: (416) 365-3421 
Email: danny.nunes@dlapiper.com  
 

Brendan Clancy  
Tel: (416) 365-3514 
Email: brendan.clancy@dlapiper.com 
 
Lawyers for Computershare Trust Company of Canada, in its capacity as 
trustee pursuant to a trust indenture 
 

AND TO: COMPUTERSHARE TRUST COMPANY OF CANADA  
100 University Avenue 
Toronto, Ontario  M5J 2Y1 
 
Robert Armstrong 
Tel: (416) 263-9303 
Email: robert.armstrong@computershare.com  
 

AND TO: FOGLER RUBINOFF LLP  
77 King Street West 
Suite 3000, P.O. Box 95 
TD Centre North Tower 
Toronto, Ontario  M5K 1G8 
 
Vern W. DaRe  
Tel: (416) 941-8842 
Email: vdare@foglers.com  
 
Lawyers for Computershare Trust Company of Canada, in its capacity as 
Mortgagee 
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AND TO: AVIVA INSURANCE COMPANY OF CANADA 
c/o Aviva Trial Lawyers 
 
Ken Chan (Practice Assistant) 
800 – 100 King Street West 
Toronto, Ontario  M5X 2A2 
Tel:  (647) 788-7098 
Email: ken.chan@aviva.com  
 

AND TO: TORYS LLP 
79 WELLINGTON STREET WEST, SUITE 3000  
TORONTO, ONTARIO  M5K 1 N2  
FAX:  (416) 865-7380  
 
ADAM SLAVENS  
TEL:  (416) 865-7333  
EMAIL: aslavens@torys.com 
 
LAWYERS FOR TARION WARRANTY CORPORATION 
 

AND TO: TARION WARRANTY CORPORATION 
5160 Yonge St., 12th Floor 
Toronto, Ontario  M2N 6L9 
 
Danielle M. Peck (Senior Counsel) 
Tel: (416) 229-3864 
Fax:  (416) 229-3845 
Email: danielle.peck@tarion.com  
 
Timothy P. Schumacher (Vice-President & General Counsel) 
Tel: (416) 229-3874 
Fax:  (416) 229-3278 
Email: tim.schumacher@tarion.com  
 

AND TO: OLYMPIA TRUST COMPANY 
2200, 125-9th Avenue SE 
Calgary, Alberta  T2G 0P6 
 
Jonathan Bahnuik (General Counsel) 
Tel: (403) 668-8365 
Fax:  (403) 265-1455 
Email: bahnuikj@olympiatrust.com  
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AND TO: FASKEN MARTINEAU DUMOULIN LLP 
Bay Adelaide Centre  
333 Bay Street, Suite 2400 
P.O. Box 20 
Toronto, Ontario  M5H 2T6 
Fax: (416) 364-7813 
 
Jonathan F. Lancaster  
Tel: (416) 865-4479 
Email: jlancaster@fasken.com  
 
Lawyers for Fiera Capital Corporation 
 

AND TO: CITY OF TORONTO 
Legal Services 
26th Floor, Metro Hall 
Stn. 1260, 55 John Street 
Toronto, Ontario  M5V 3C6 
Fax: (416) 397-5624 
 
Amanda S. Hill 
Tel:  (416) 338-5790 
Email: ahill@toronto.ca 
 
Christopher J. Henderson 
Tel: (416) 397-5624 
Email: Christopher.Henderson@toronto.ca 
 

AND TO: AIRD & BERLIS LLP 
Brookfield Place 
181 Bay Street, Suite 1800 
Toronto, Ontario M5J 2T9 
Fax: (416) 863-1515 
 
Courtney V. Raphael 
Tel: (416) 865-3088 
Email: craphael@airdberlis.com 
 
Sam Babe 
Tel: (416) 865-7718 
Email: sbabe@airdberlis.com  
 
Lawyers for the Lien Claimant, Summit Concrete & Drain Ltd.  
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AND TO: AIRD & BERLIS LLP 
Brookfield Place 
181 Bay Street, Suite 1800 
Toronto, Ontario M5J 2T9 
Fax: (416) 863-1515 
 
Courtney V. Raphael 
Tel: (416) 865-3088 
Email: craphael@airdberlis.com  
 
Sam Babe 
Tel: (416) 865-7718 
Email: sbabe@airdberlis.com 
 
Lawyers for the Lien Claimant, Summit Forming Ltd.  
 

AND TO: BIANCHI PRESTA LLP 
9100 Jane Street 
3rd Floor, Building A 
Vaughan, Ontario L4K 0A4 
Fax: (905) 738-0528 
 
Domenic C.S. Presta 
Tel:  (905) 738-1078 ext. 2223 
Email: dpresta@bianchipresta.com  
 
Michael A. Scaglione 
Tel:  (905) 738-1078 ext. 2239 
Email: mscaglione@bianchipresta.com 
 
Lawyers for the Lien Claimant, D. Zentil Mechanical Inc.  
 

AND TO: BARRY S. GREENBERG  
7626A Yonge Street 
Thornhill, Ontario L4J 1V9 
 
Tel: (905) 886-9535 
Fax: (905) 886-9540  
Email: bsgreenberg@rogers.com  
 
Lawyer for the Lien Claimant, Atlas Dewatering Corporation 
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AND TO: GLAHOLT LLP  
800-141 Adelaide Street West  
Toronto, Ontario M5H 3L5  
Fax: (416) 368-3467 
 
John Margie  
Tel: (416) 368-8280  ext: 211 
Fax: (416) 368-3467 
Email: jmargie@glaholt.com  
 
Lawyers for the Lien Claimants, Innocon, a Partnership of Lafarge Canada 
Inc., Lehigh Hanson Materials Limited and Innocon Inc. 
 

AND TO: BEARD WINTER LLP 
130 Adelaide Street West, 7th Floor 
Toronto, Ontario M5H 2K4 
 
Robert C. Harason  
Tel:  (416) 306-1707 
Email: rharason@beardwinter.com 
 
Lawyers for the Lien Claimant, Dircam Electric Limited 
 

AND TO: SHIBLEY RIGHTON LLP 
250 University Avenue 
Suite 700 
Toronto, Ontario M5H 3E5 
Fax:  (416) 214-5400 
 
Andrea Lee White 
Tel:  (416) 214-5200 
Email: andrea.white@shibleyrighton.com  
 
Thomas McRae 
Tel: (416) 214-5206 
Email: thomas.mcrae@shibleyrighton.com 
 
Lawyers for the Lien Claimant, Gilbert Steel Limited 
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AND TO: RICHTER LAW 
15 Bold St. 
Hamilton, Ontario L8P 1T3 
Fax:  (905) 523-6285 
 
Nicholas A. Richter 
Tel: (905) 523-7994 
Email: nrichter@richterlaw.ca   
 
Lawyers for the Lien Claimant, Gilbert Steel Limited 
 

AND TO: HAMMOND FLESIAS  
3800 Steeles Avenue West 
Suite 300 
Vaughan, Ontario L4L 4G9 
Fax: (905) 850-9998 
 
Richard Hammond 
Tel: (905) 850-8550 ext. 400 
Email: rhammond@hammondflesias.com  
 
Alex Flesias 
Tel: (905) 850-8550 ext. 410 
Email: aflesias@hammondflesias.com 
 
Lawyers for the Lien Claimant, Concrane Equipment Inc. 
 

AND TO: JOSEPH P. MAGGISANO 
201 Lonsmount Drive, Suite 100 
Toronto, Ontario M5P 2Y6 
 
Tel: (416) 653-5353 
Fax:  (416) 653-2610 
Email: jmaggisano@jpmlaw.ca  
 
Lawyers for the Lien Claimant, Global Precast Inc. 
 

AND TO: MICHAEL A. HANDLER PROFESSIONAL CORPORATION 
10 Director Court, Suite 101 
Woodbridge, Ontario L4L 7E8 
Fax:  (905) 265-2235 
 
Michael A. Handler 
Tel: (905) 265-2252 
Email: mhandler@mhandlerlaw.com   
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Lawyers for the Lien Claimant, The Fence People Limited 
 

AND TO: GOLDMAN SLOAN NASH & HABER LLP 
480 University Avenue, Suite 1600 
Toronto, ON M5G 1V2 
Fax: (416) 597-3370 
 
Catherine E. Willson  
Tel:  (416) 597-6488 
Email:  willson@gsnh.com  
 
Christine Kellowan 
Tel:  (416) 597-7877 
Email:  kellowan@gsnh.com  
 
Tyronne Hodgins (Law Clerk) 
Tel: (416) 597-9922 ext. 142  
Email: hodgins@gsnh.com  
 
Lawyers for the Lien Claimant, Aluma Systems Inc.  
 

AND TO: FREDERIKSE LAW 
Barristers & Solicitors 
4391 Harvester Road, Unit 5A 
Burlington, Ontario L7L 4X1 
Fax: (289) 816-0353 
 
Barbara Frederikse 
Tel: (289) 813-2668 
Email: barbara@frederlaw.ca 
 
Lawyers for the Lien Claimant, Stephenson’s Rental Services Inc.  
 

AND TO: MINISTRY OF FINANCE (ONTARIO) 
Legal Services Branch 
33 King Street West, 6th Floor 
Oshawa, Ontario L1H 8H5 
Fax: (905) 436-4510 
 
Kevin O’Hara 
Tel: (905) 433-6934 
Email:  kevin.ohara@ontario.ca  
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AND TO: DEPARTMENT OF JUSTICE 
Ontario Regional Office 
120 Adelaide Street West, Suite 400 
Toronto, Ontario M5H 1T1 
 
Diane Winters 
Tel: (416) 973-3172 
Email:  diane.winters@justice.gc.ca  
 

AND TO: THE PURCHASERS OF RESIDENTIAL CONDOMINIUM UNITS 
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djmiller@tgf.ca; lwilliams@tgf.ca; bryan.tannenbaum@rsmcanada.com; 
arif.dhanani@rsmcanada.com; jfried@mwb.ca; rjaipargas@blg.com; xyan@blg.com; 
dtaub@robapp.com; jfox@robapp.com; ediiorio@millerthomson.com; 
rdelvecchio@millerthomson.com; sspring@goldmanspring.com; ari@goldmanspring.com; 
gcorsianos@cl-law.ca; james.butson@aclaw.ca; mdelellis@osler.com; priesterer@osler.com; 
jdacks@osler.com; derek.bell@dlapiper.com; danny.nunes@dlapiper.com; 
robert.armstrong@computershare.com; ken.chan@aviva.com; aslavens@torys.com; 
danielle.peck@tarion.com; tim.schumacher@tarion.com; bahnuikj@olympiatrust.com; 
jlancaster@fasken.com; ahill@toronto.ca; Christopher.Henderson@toronto.ca; 
craphael@airdberlis.com; sbabe@airdberlis.com;   dmuise@airdberlis.com; 
dpresta@bianchipresta.com; bsgreenberg@rogers.com; jmargie@glaholt.com; 
kbannon@glaholt.com; rharason@beardwinter.com; andrea.white@shibleyrighton.com; 
thomas.mcrae@shibleyrighton.com; nrichter@richterlaw.ca; 
rhammond@hammondflesias.com; jmaggisano@jpmlaw.ca; mhandler@mhandlerlaw.com; 
willson@gsnh.com; kevin.ohara@ontario.ca; diane.winters@justice.gc.ca; 
barbara@frederlaw.ca; vdare@foglers.com; kellowan@gsnh.com; hodgins@gsnh.com 
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COURIER SERVICE LIST 
(as at January 15, 2019) 

 

TO: FORTRESS REAL DEVELOPMENTS INC. 
25 Brodie Drive, Unit 1 
Richmond Hill, ON L4B 3K7 
Attention: Vince Petrozza 

AND TO: CITYZEN DEVELOPMENT (2005) CORPORATION 
56 The Esplanade, Suite 301 
Toronto, ON M5E 1A7 
 
Attention: Sam Crignano 
 

AND TO: CITYZEN DEVELOPMENT (2005) CORPORATION 
56 The Esplanade, Suite 308 
Toronto, ON M5E 1A7 
 
Attention: Sam Crignano 
 

AND TO: AVIVA C/O WESTMOUNT GUARANTEE SERVICES INC. 
600 Cochrane Dr. 
Suite 205 
Markham, Ontario  L3R 5K3 
 

AND TO: VINCENZO PETROZZA 
a.k.a. Vince Petrozza 
471 Sunset Beach Road 
Richmond Hill, ON L4E 3J3 
 

AND TO: JAWAD RATHORE 
2 Scandia Court 
Unionville, ON L6C 1G6 
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Agenda – Case Conference with Justice McEwan

Court File No. CV-18-604993-00CL

February 13, 2019

1. Carriage Counsel Order

2. Vacating Liens pursuant to s. 44 of the CLA and payment into court of the balance of
the proceeds of sale

3. Compliance with sections 37 and 60 of the CLA

4. Costs of the application, including the attendances on October 18 and December 19,
2018, and the Firm Capital application for a court appointed receiver, having Court
File No. CV-18-593097, to be reserved to Justice McEwen for determination on a
future date

5. Quincy and Jaekel mortgages – motion for payment out, if any, following production
and discovery as set out below

6. Timetable for Proceedings

a) Delivery of s. 39 responses by all lenders within 10 days

b) Delivery of statements of defence by all lenders within 15 days

c) Lenders to advise what priority they allege they have over the Lien Claimants and
detail the basis of that alleged priority, by February 22, 2019

d) Lien Claimants to deliver documents relating to quantum, timeliness, and
lienability by March 15, 2019

e) Lenders to provide their position regarding quantum, timeliness and lienability of
each Lien Claim within 15 days of receipt of lien claimants’ documents

f) Lenders to deliver an affidavit of documents and productions relating to the
Statement of Issues and Documents Required to be Produced by March 15, 2019

g) Examinations for Discovery of Lenders during the weeks of June 10 and 17, 2019
and Lien Claimants, as may be required by Lenders

h) Hearing to determine issues relating to Lenders

i) Hearing to determine issues relating to Lien Claimants

j) Distribution Hearing
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Court File No. CV-18-604993-00CL

Preliminary Issues and Documents to be Produced

Case Conference

February 13, 2019

1. Whether the defendants (i) Firm Capital Mortgage Fund Inc. (“Firm Capital”), (ii)
Quincy Investments Limited, 969592 Ontario Limited, 969593 Ontario Limited,
2307271 Ontario Inc., Sasso Auto Consulting Inc., Angelo Grossi, David Mark
Doubilet, Gus Stamatiou, Robert Di Matteo and Tonino Amendola (collectively,
“Quincy”), (iii) RW Fortress Inc. and Jaekel Capital Inc. (collectively, “Jaekel”), (iv)
Building & Development Mortgages Canada Inc. and Computershare Trust Company
of Canada (“collectively, BDMC”) and/or (v) Centro Mortgage Inc., Olympia Trust
Company and BDMC (collectively, “Centro”) (collectively the “Lenders”) are
“owners” under the Construction Act.

2. Were any of the mortgages taken by the Lenders building mortgages?

3. Were any of the mortgages taken by the Lenders to repay another mortgage taken
with the intention to secure the financing of the improvement?

4. What is the holdback with respect to each contractor and what is the deficiency in the
owner’s holdback?

5. When did the first lien arise?

6. Were there any written notices of lien delivered and if so, when?

7. What, if any, priority do the Lenders have over the lien claimants?

8. Whether any mortgages, including the moneys paid to Fortress Brookdale, as
hereinafter defined, were in the nature of equity rather than debt and/or whether any
of the lenders mortgage claims were subordinated to other claims, including the lien
claims.

9. Whether the Lenders paid moneys to one or more of Fortress Brookdale, as
hereinafter defined, under their mortgages and if so, were the payments true advances
under their mortgages and if so, what were the dates and amounts of each advance?

Documents as defined herein includes, without limitation, all documents relevant to (i)
the development, design, financing and/or construction of the improvement, (ii) the
supply of and/or the payment of the price of, the services and/or materials supplied to the
improvement, (iii) the valuation (including by appraisal, purchase, sale, financing or
encumbrance) of the land occupied by the improvement and/or of the improvement
and/or (iv) the payments made by the Lenders to Fortress Brookdale, as hereinafter
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defined, the purpose of the payments and what the payments were used by Fortress
Brookdale for, including without limitation:

(a) Agreements (including those between BDMC, Centro and the investors),
proposals, offers, loan agreements, commitment agreements, loan terms
agreements, development agreements, cost consultant agreements, co-tenancy
agreements, development consultant agreements, real property security
agreements, charges and mortgages;

(b) all documents in any way related to the raising of funds by way of syndicated
mortgage;

(c) reports, development reports, design reports, financing reports, cost of
construction reports and/or construction reports, cost consultant reports and
budgets;

(d) payment account, loan account, mortgage account and bank account
statements;

(e) cancelled cheques, negotiated bank drafts, debit memos and other documents
evidencing the dates and amounts of all payments made by the Lenders;

(f) invoices paid by Fortress Brookdale, Fortress Brookdale’s bank statements,
cancelled cheques and negotiated bank drafts, Fortress Brookdale’s bank’s
debit memos and other documents evidencing what the payments were used
for by Fortress Brookdale;

(g) purchase agreements, sales agreements, offers to purchase, offers to sell,
option agreements, rights of first refusal;

(h) appraisals, reports, opinions, budgets, profit projections, capital cost
summaries and profit and loss statements;

(i) photographs, drawings, sketches and pictures;

(j) correspondence, emails, memos and other communications between or among
each of the Lenders and the borrower(s) including its/their agents and
representatives;

(k) correspondence, emails, memos and other communications between or among
one or more of the Lenders including its/their agents and representatives;

(l) correspondence, emails, memos and other communications between or among
each of the Lenders and the cost consultants and/or the development
consultants including its/their agents and representatives;

(m) correspondence, emails, memos and other communications between or among
each of the Lenders and Fortress Brookdale Inc., Fortress Avenue Road
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(2015) Inc., Fernbrook Homes (Brookdale) Limited and/or Dominus
Construction (2005) Corporation including its/their agents and representatives
(“collectively, “Fortress Brookdale”);

(n) correspondence, emails, memos and other communications between or among
Fortress Brookdale Inc., Fortress Avenue Road (2015) Inc., Fernbrook Homes
(Brookdale) Limited and/or Dominus Construction (2005) Corporation
including its/their agents and representatives;

(o) correspondence, emails, memos and other communications between or among
each of the lenders and other persons including its/their agents and
representatives;

(p) internal correspondence, emails, memos and other communications.
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2018, c. 17, Sched. 8, s. 10 - 06/12/2018 

Expiry of perfected lien 

37 (1)  A perfected lien expires immediately after the second anniversary of the commencement of the action that perfected 
the lien, unless one of the following occurs on or before that anniversary: 

1. An order is made for the trial of an action in which the lien may be enforced.

2. An action in which the lien may be enforced is set down for trial.  1994, c. 27, s. 42 (1).

Motion under s. 46 

(2)  Where a lien has expired under subsection (1), a motion may be made under section 46.  R.S.O. 1990, c. C.30, s. 37 (2). 

Section Amendments with date in force (d/m/y) 

1994, c. 27, s. 42 (1) - 02/04/1983 

Saving other rights 

38 The expiration of a lien under this Act shall not affect any other legal or equitable right or remedy otherwise available to 
the person whose lien has expired.  R.S.O. 1990, c. C.30, s. 38. 

{ŜŎǘƛƻƴ от
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PART VI 
RIGHT TO INFORMATION 

Right to information; 

39 (1)  Any person having a lien or who is the beneficiary of a trust under Part II or who is a mortgagee may, at any time, by 
written request, require information to be provided within a reasonable time, not to exceed twenty-one days, as follows: 

from owner or contractor 

1. By the owner or contractor, other than a landlord described in paragraph 4, with,

i. the names of the parties to the contract, the date on which the contract was entered into and the date on which any
applicable procurement process was commenced,

ii. the contract price,

iii. a state of accounts between the owner and the contractor containing the information listed in subsection (4.1),

iv. a copy of any labour and material payment bond in respect of the contract posted by the contractor with the
owner,

v. a statement of whether the contract provides in writing that liens shall arise and expire on a lot-by-lot basis, and

vi. a statement of whether the contract provides that payment under the contract shall be based on the completion of
specified phases or the reaching of other milestones in its completion.

from contractor or subcontractor 

2. By the contractor or a subcontractor, with,

i. the names of the parties to a subcontract and the date on which the subcontract was entered into,

ii. a state of accounts between the contractor and a subcontractor, or between a subcontractor and another
subcontractor, containing the information listed in subsection (4.1),

iii. a statement of whether there is a provision in a subcontract providing for certification of the subcontract,

iv. a statement of whether a subcontract has been certified as complete, and

v. a copy of any labour and material payment bond posted by a subcontractor with the contractor or by a
subcontractor with another subcontractor.

from owner 

3. By an owner who is selling the owner’s interest in a premises that is a home, with,

i. the name and address of the purchaser, the sale price, the amount of the purchase price paid or to be paid prior to
the conveyance, the scheduled date of the conveyance and the lot and plan number or other legal description of
the premises as contained in the agreement of purchase and sale, and

ii. the date on which a permit authorizing occupancy or a certificate of completion and possession has been issued.

Note: On a day to be named by proclamation of the Lieutenant Governor, subparagraph 3 ii of subsection 39 (1) of the Act is repealed and the 
following substituted: (See: 2017, c. 33, Sched. 2, s. 76 (2)) 

ii. the date on which the permit or material described in clause (b) of the definition of home buyer in subsection 1
(1) has been issued. 

from landlord 

4. By a landlord whose interest in a premises is subject to a lien under subsection 19 (1), with,

i. the names of the parties to the lease,

ii. the amount of the payment referred to in subsection 19 (1), and

iii. the state of accounts between the landlord and the tenant containing the information listed in subsection (4.1).
R.S.O. 1990, c. C.30, s. 39 (1); 2017, c. 24, s. 32 (1-7), 71; 2018, c. 17, Sched. 8, s. 11.

Section 39



40 

from mortgagee or unpaid vendor 

(2)  Any person having a lien or any beneficiary of a trust under Part II may, at any time, by written request, require a 
mortgagee or unpaid vendor to provide the person within a reasonable time, not to exceed twenty-one days, with, 

(a) sufficient details concerning any mortgage on the premises to enable the person who requests the information to 
determine whether the mortgage was taken by the mortgagee for the purposes of financing the making of the 
improvement; 

(b) a statement showing the amount advanced under the mortgage, the dates of those advances, and any arrears in payment 
including any arrears in the payment of interest; or 

(c) a statement showing the amount secured under the agreement of purchase and sale and any arrears in payment 
including any arrears in the payment of interest.  R.S.O. 1990, c. C.30, s. 39 (2); 2017, c. 24, s. 70. 

by trustee or workers’ trust fund 

(3)  The trustee of a workers’ trust fund may at any time by written request require any contractor or subcontractor to permit 
the trustee, within a reasonable time after making the request, not to exceed twenty-one days, to inspect the payroll records of 
all workers who are beneficiaries of the fund, and who have supplied labour to the making of the improvement, and who are 
employed by the contractor or the subcontractor.  R.S.O. 1990, c. C.30, s. 39 (3). 

respecting publication of certificate of substantial performance 

(4)  A contractor shall, on the written request of a person, provide to the person within a reasonable time after the request is 
made written confirmation of the date and location of the publication of the copy of the certificate of substantial performance 
under subsection 32 (1). 2017, c. 24, s. 32 (8). 

State of accounts 

(4.1) A state of accounts under subsection (1) shall contain the following information, as of a specified date: 

1. The price of the services or materials that have been supplied under the contract or subcontract.

2. The amounts paid under the contract or subcontract.

3. In the case of a state of accounts under paragraph 4 of subsection (1), which of the amounts paid under the contract or
subcontract constitute any part of the payment referred to in subsection 19 (1).

4. The amount of the applicable holdbacks.

5. The balance owed under the contract or subcontract.

6. Any amount retained under section 12 (set-off by trustee) or under subsection 17 (3) (lien set-off).

7. Any other information that may be prescribed. 2017, c. 24, s. 32 (9).

Information provided by mortgagee 

(4.2) For the purposes of clause (2) (b), if amounts have been advanced under the mortgage for the purposes of financing 
both the purchase price of the land and the making of the improvement, the statement must show the amount advanced under 
the mortgage for each of those purposes. 2017, c. 24, s. 32 (9). 

Liability for failure to provide information 

(5)  Where a person, who is required under subsection (1), (2), (3) or (4) to provide information or access to information, 
does not provide the information or access to information as required or knowingly or negligently mis-states that information, 
the person is liable to the person who made the request for any damages suffered as a result.  R.S.O. 1990, c. C.30, s. 39 (5); 
2017, c. 24, s. 32 (10). 

Order by court to comply with request 

(6)  Upon motion, the court may at any time, whether or not an action has been commenced, order a person to comply with a 
request that has been made to the person under this section and, when making the order, the court may make any order as to 
costs as it considers appropriate in the circumstances, including an order for the payment of costs on a substantial indemnity 
basis.  R.S.O. 1990, c. C.30, s. 39 (6); 2006, c. 21, Sched. C, s. 102 (1). 

Section Amendments with date in force (d/m/y) 

2006, c. 21, Sched. C, s. 102 (1) - 01/05/2007 

2017, c. 24, s. 32 (1-4, 6-9) - 01/07/2018; 2017, c. 24, s. 32 (5, 10), 70, 71 - 12/12/2017; 2017, c. 33, Sched. 2, s. 76 (2) - not in force 
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Carriage of action 

59 (1)  The court may at any time make an order awarding carriage of the action to any person who has a perfected lien.  
R.S.O. 1990, c. C.30, s. 59 (1). 

Consolidation of actions 

(2)  Where more than one action is brought to enforce liens in respect of the same improvement, the court may, 

(a) consolidate all the actions into one action; and 

 (b) award carriage of the action to any person who has a perfected lien.  R.S.O. 1990, c. C.30, s. 59 (2). 

Note: On July 1, 2018, the day named by proclamation of the Lieutenant Governor, section 59 of the Act is repealed. (See: 2017, c. 24, s. 44 (3)) 

Section Amendments with date in force (d/m/y) 

2017, c. 24, s. 44 (3) - 01/07/2018 

Section 59
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Application to fix date for trial or settlement meeting 

60 (1)  Any party may make a motion to the court without notice to any other person at any time after, 

(a) the delivery of the statements of defence, or the statements of defence to all crossclaims, counterclaims or third party 
claims, if any, where the plaintiff’s claim is disputed; or 

(b) the expiry of the time for the delivery of these statements of defence in all other cases, 

to have a day, time and place fixed for the trial of the action, or for the holding of a settlement meeting under section 61, or 
both.  R.S.O. 1990, c. C.30, s. 60 (1). 

Notice of settlement meeting 

(2)  Where the court orders the holding of a settlement meeting, then at least ten days before the date appointed for the 
holding of the meeting, the party who obtained the appointment shall serve a notice of settlement meeting upon any person 
who was, on the twelfth day before the date appointed, 

(a) subject to section 54 (default in filing defence), the owner and every other person named as a defendant in every 
statement of claim in respect of the action; 

(b) where the lien attaches to the premises, a person with a registered interest in the premises; 

(c) where the lien attaches to the premises, an execution creditor of the owner; 

(d) any other person having a preserved or perfected lien against the premises; and 

(e) a person joined as a third party under section 56.  R.S.O. 1990, c. C.30, s. 60 (2); 2017, c. 24, s. 44 (1), 70. 

Request to identify other persons having lien 

(3)  Where the lien does not attach to the premises, the party who obtained the appointment for the holding of the settlement 
meeting shall request the owner to inform the party who obtained the appointment of the identity of every person described in 
clause (2) (d).  R.S.O. 1990, c. C.30, s. 60 (3); 2017, c. 24, s. 70. 

Service of notice of trial 

(4)  Subject to section 54, where the court fixes a date for trial, the party who obtained the appointment shall serve a notice of 
trial, at least ten days before the date appointed for trial, upon any person who is or would be entitled to a notice of a 
settlement meeting under subsection (2).  R.S.O. 1990, c. C.30, s. 60 (4). 

Note: On July 1, 2018, the day named by proclamation of the Lieutenant Governor, section 60 of the Act is repealed. (See: 2017, c. 24, s. 44 (3)) 

Section Amendments with date in force (d/m/y) 

2017, c. 24, s. 44 (1), 70 - 12/12/2017; 2017, c. 24, s. 44 (3) - 01/07/2018 

Section 60



Priority over mortgages, etc. 

78 (1)  Except as provided in this section, the liens arising from an improvement have priority over all conveyances, 
mortgages or other agreements affecting the owner’s interest in the premises.  R.S.O. 1990, c. C.30, s. 78 (1); 2017, c. 24, s. 
70. 

Building mortgage 

(2)  Where a mortgagee takes a mortgage with the intention to secure the financing of an improvement, the liens arising from 
the improvement have priority over that mortgage, and any mortgage taken out to repay that mortgage, to the extent of any 
deficiency in the holdbacks required to be retained by the owner under Part IV, irrespective of when that mortgage, or the 
mortgage taken out to repay it, is registered.  R.S.O. 1990, c. C.30, s. 78 (2). 

Prior mortgages, prior advances 

(3)  Subject to subsection (2), and without limiting the effect of subsection (4), all conveyances, mortgages or other 
agreements affecting the owner’s interest in the premises that were registered prior to the time when the first lien arose in 
respect of an improvement have priority over the liens arising from the improvement to the extent of the lesser of, 

(a) the actual value of the premises at the time when the first lien arose; and 

(b) the total of all amounts that prior to that time were, 

(i) advanced in the case of a mortgage, and 

(ii) advanced or secured in the case of a conveyance or other agreement.  R.S.O. 1990, c. C.30, s. 78 (3); 2017, c. 24, 
s. 70, 71.

Prior mortgages, subsequent advances 

(4)  Subject to subsection (2), a conveyance, mortgage or other agreement affecting the owner’s interest in the premises that 
was registered prior to the time when the first lien arose in respect of an improvement, has priority, in addition to the priority 
to which it is entitled under subsection (3), over the liens arising from the improvement, to the extent of any advance made in 
respect of that conveyance, mortgage or other agreement after the time when the first lien arose, unless, 

(a) at the time when the advance was made, there was a preserved or perfected lien against the premises; or 

(b) prior to the time when the advance was made, the person making the advance had received written notice of a lien.  
R.S.O. 1990, c. C.30, s. 78 (4); 2017, c. 24, s. 53 (1), 70. 

Special priority against subsequent mortgages 

(5)  Where a mortgage affecting the owner’s interest in the premises is registered after the time when the first lien arose in 
respect of an improvement, the liens arising from the improvement have priority over the mortgage to the extent of any 
deficiency in the holdbacks required to be retained by the owner under Part IV.  R.S.O. 1990, c. C.30, s. 78 (5); 2017, c. 24, s. 
70. 

General priority against subsequent mortgages 

(6)  Subject to subsections (2) and (5), a conveyance, mortgage or other agreement affecting the owner’s interest in the 
premises that is registered after the time when the first lien arose in respect to the improvement, has priority over the liens 
arising from the improvement to the extent of any advance made in respect of that conveyance, mortgage or other agreement, 
unless, 

(a) at the time when the advance was made, there was a preserved or perfected lien against the premises; or 

(b) prior to the time when the advance was made, the person making the advance had received written notice of a lien.  
R.S.O. 1990, c. C.30, s. 78 (6); 2017, c. 24, s. 53 (1), 70. 

Advances to trustee under Part IX 

(7)  Despite anything in this Act, where an amount is advanced to a trustee appointed under Part IX as a result of the exercise 
of any powers conferred upon the trustee under that Part, 

Section 78



 (a) the interest in the premises acquired by the person making the advance takes priority, to the extent of the advance, over 
every lien existing at the date of the trustee’s appointment; and 

 (b) the amount received is not subject to any lien existing at the date of the trustee’s appointment.  R.S.O. 1990, c. C.30, 
s. 78 (7); 2017, c. 24, s. 70. 

Where postponement 

(8)  Despite subsections (4) and (6), where a preserved or perfected lien is postponed in favour of the interest of some other 
person in the premises, that person shall enjoy priority in accordance with the postponement over, 

 (a) the postponed lien; and 

 (b) where an advance is made, any unpreserved lien in respect of which no written notice has been received by the person 
in whose favour the postponement is made at the time of the advance, 

but nothing in this subsection affects the priority of the liens under subsections (2) and (5).  R.S.O. 1990, c. C.30, s. 78 (8); 
2017, c. 24, s. 70. 

Saving 

(9)  Subsections (2) and (5) do not apply in respect of a mortgage that was registered prior to the 2nd day of April, 1983.  
R.S.O. 1990, c. C.30, s. 78 (9). 

Financial guarantee bond 

(10)  A purchaser who takes title from a mortgagee takes title to the premises free of the priority of the liens created by 
subsections (2) and (5) where, 

 (a) a bond of an insurer licensed under the Insurance Act to write surety and fidelity insurance; or 

 (b) a letter of credit or a guarantee from a bank listed in Schedule I or II to the Bank Act (Canada), 

in the prescribed form is registered on the title to the premises, and, upon registration, the security of the bond, letter of credit 
or the guarantee takes the place of the priority created by those subsections, and persons who have proved liens have a right 
of action against the surety on the bond or guarantee or the issuer of the letter of credit.  R.S.O. 1990, c. C.30, s. 78 (10); 
1997, c. 19, s. 30; 2017, c. 24, s. 53 (2), 70. 

Home buyer’s mortgage 

(11)  Subsections (2) and (5) do not apply to a mortgage given or assumed by a home buyer.  R.S.O. 1990, c. C.30, s. 78 (11). 

Section Amendments with date in force (d/m/y) 

1997, c. 19, s. 30 - 10/10/1997 

2017, c. 24, s. 53 (1, 2), 70, 71 - 12/12/2017 
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No. Amount
1 $3,980,765.07
2 $1,168,857.39
3 $859,955.39
4 $818,838.68
5 $739,244.00

6 $589,520.00
7 $466,656.10
8 $360,540.23

9 $144,047.93

10 $141,250.00

11 $108,117.27

12 $84,750.00

13 $30,430.90

14 $28,024.00

15 $19,613.06
$9,540,610.02

GILBERT STEEL 
LIMITED

INST. AT4807083
$859,955.39

Nicholas Richter

INNOCON

INST. AT4801986
$1,168,857.39

John Margie

DIRCAM ELECTRIC 
LIMITED

INST. AT4803253
INST. AT4803254

$497,087.00

Robert Harason

ATLAS 
DEWATERING 

CORP.

INST. AT4801687
$144,047.93

Barry Greenberg

SUMMIT 
FORMING LTD.

INST. AT4790997
INST. AT4795275
INST. AT4845648

$4,570,285.07

Courtney Raphael

SUMMIT CONCRETE 
& DRAIN LTD.

INST. AT4790996
INST. AT4795274

$28,024.00

Courtney Raphael

GLOBAL PRECAST 
INC.

INST. AT4818840
$818,838.68

Joseph Maggisano

THE FENCE PEOPLE 
LIMITED

INST. AT4813373
$108,117.27

Michael Handler

D. ZENTIL 
MECHANICAL INC.

INST. AT4791585
$360,540.23

Domenic Presta

STEPHENSON'S 
RENTAL SERVICES 

INC.

INST. AT4902724
$19,613.06

Barbara 
Frederikse

CONCRANE 
EQUIPMENT INC.

INST. AT4850172
INST. AT4912720

$226,000.00

Richard 
Hammond

ALUMA SYSTEMS 
INC.

INST. AT4897958
$739,244.00

Catherine Wilson

Summit Forming Ltd.
Innocon
Gilbert Steel Ltd.

AT4795275

BDMC 2
Michael De Lellis

Jeremy Dacks
Roger Gillott

BDMC 1 / CENTRO
Michael De Lellis

Jeremy Dacks
Roger Gillott

FORTRESS BROOKDALE INC.
OWNER

Aluma Systems Inc.
Global Precast Inc.

Summit Forming Ltd.
Dircam Electric Ltd.
D. Zentil Mechanical Inc.

Total Value of Liens

AT4850172

AT4912720

AT4813373

QUINCY
George Corsianos

JAEKEL
James M. Butson

AT4803253

Concrane Equipment Inc.

The Fence People Ltd.

Concrane Equipment Inc.

Dircam Electric Ltd.

FIRM CAPITAL
D.J. Miller

Leanne Williams

Summit Concrete & Drain 
Ltd.
Stephenson's Rental 
Services Inc.

AT4803254
AT4803253

AT4801986
AT4807083
AT4818840
AT4897958

AT4845648

Lien Claimant Instrument No.

Atlas Dewatering Corp. AT4801687

AT4790996
AT4795274

AT4902724
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Court File No.: CV-18-604993-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

In the matter of Sections 97 and 100 of the Courts of Justice Act, R.S.O. 1990, c. C.43,  
as amended 

 

THE HONOURABLE JUSTICE MCEWAN ) 
) 
) 
) 

WEDNESDAY, THE 13TH DAY    

 

OF FEBRUARY, 2019 

 
 
B E T W E E N :  

FIRM CAPITAL MORTGAGE FUND INC. 
 

Applicant 

- and - 

FORTRESS BROOKDALE INC., FORTRESS AVENUE ROAD (2015) INC. 
and FERNBROOK HOMES (BROOKDALE) LIMITED  

 
Respondents 

  
ORDER 

 

THIS MOTION, made pursuant to section 59(1) of the Construction Act was heard this 

day at Toronto, Ontario. 

ON READING the Consent of the Lien Claimants, as defined herein, and described in 

Schedule “A” to this Order, and on hearing submissions of counsel for the Lien Claimants. 

1. THIS COURT ORDERS AND APPOINTS Courtney Raphael of Aird & Berlis LLP, 

John Margie of Glaholt LLP, and Robert Harason of Beard Winter LLP as the carriage 



 

  

- 2 - 

counsel committee (“Carriage Counsel”) for the contractor and subcontractor lien 

claimants set out on Schedule “A” to this Order (the “Lien Claimants”).     

2. THIS COURT ORDERS that:  

a) The fees and disbursements incurred by Carriage Counsel for the mutual 

benefit of the Lien Claimants (“Costs”) shall be paid on an interim basis by the 

Lien Claimants.  

b) that each Lien Claimant shall be liable for the Costs of Carriage Counsel on a pro 

rata basis based on the value of the liens as registered (“Pro Rata Basis”);  

c) Carriage Counsel’s Costs shall be paid in priority from the funds that may 

ultimately be distributed to the Lien Claimants by further Order of the Court or 

on consent of the parties, including but not limited to the holdback amount 

related to each Lien Claimant, before any such distribution takes place as may 

be ordered by the Court or on consent of the Lien Claimants; 

d) On the final distribution to the Lien Claimants, Costs of Carriage Counsel and 

the amount payable by each Lien Claimant for carriage Costs, notwithstanding 

the interim payments, shall be as agreed by the Lien Claimants or determined 

by the Court.   

3. THIS COURT ORDERS that John Margie of Glaholt LLP and Robert Harason of 

Beard Winter LLP shall be entitled to Carriage Counsel Costs for the preparation and 

attendance on December 19, 2018. 

4. THIS COURT ORDERS that any costs awarded against the Lien Claimants shall 

be paid by the Lien Claimants on a Pro Rata Basis and any costs awarded to the Lien 
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Claimants shall be paid to Carriage Counsel and distributed by Carriage Counsel to the 

Lien Claimants on a Pro Rata Basis. 

 

      _____________________________
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Schedule “A” 

 

No. 
 

Lien Claimant Instrument No. Amount Counsel 

1. 
 

Summit Forming Ltd. AT4790997 
AT4795275 

$3,980,765.07 Courtney Raphael 
Sam Babe 

2. 
 

Innocon AT4801986 $1,168,857.39 John Margie 
Lena Wang 

3. 
 

Gilbert Steel Limited AT4807083 $859,955.39 Nicholas Richter 

4. Global Precast Inc. 
 

AT4818840 $818,838.68 Joseph Maggisano 

5. Aluma Systems Inc. AT4897958 $739,244.00 Catherine Wilson 
Christine Kellowan 

6. Summit Forming Ltd. AT4845648 $589,520.00 Courtney Raphael 
Sam Babe 

7. 
 

Dircam Electric Limited AT4803254 $466,656.10 Robert Harason 

8. 
 

D. Zentil Mechanical Inc. AT4791585 $360,540.23 Domenic Presta 
Michael Scaglione 

9. Atlas Dewatering Corp. AT4801687 $144,047.93 Barry Greenberg 

10. 
 

Concrane Equipment Inc. AT4850172 $141,250.00 Richard Hammond 

11. 
 

The Fence People Limited AT4813373 $108,117.27 Michael Handler 

12. 
 

Concrane Equipment Inc. AT4912720 $84,750.00 Richard Hammond 

13. 
 

Dircam Electric Limited AT4803253 $30,430.90 Robert Harason 
 

14. 
 

Summit Concrete & Drain 
Ltd.  

AT4790996 
AT4795274 

$28,024.00 Courtney Raphael 
Same Babe 

15. 
 

Stephenson’s Rental 
Services Inc. 

AT4902724 $19,613.06 Barbara Frederikse 

 Total Value of Liens 
 

 $9,540,610.02  

 

 



 

  
 

In the matter of Sections 97 and 100 of the Courts of Justice Act, R.S.O. 1990, c. C. 43, as amended  
Firm Capital Mortgage Fund Inc. v. Fortress Brookdale Inc. et al. Court File No.: CV-18-604993-00CL 

 ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

In the matter of Sections 97 and 100 of  the Courts 
Justice Act, R.S.O. 1990, c.C. 43 as amended 

Proceeding commenced at Toronto 

 

ORDER  

 GLAHOLT LLP 
800 - 141 Adelaide Street West 
Toronto ON M5H 3L5 
 
JOHN MARGIE LSO No.: 36801D 
Tel: (416) 368-8280 / Fax: (416) 368-3467 
 
Lawyers for the Respondents, Innocon, a 
Partnership of Lafarge Canada Inc., Leigh Hanson 
Materials Limited, and Innocon Inc. 

 



 

 

IN THE MATTER OF Sections  9 7   a n d   1 0 0  of the Courts of Justice Act, R.S.O.  1990 c. C.43, as amended 
 

FIRM CAPITAL MORTGAGE FUND INC.  ‐and‐ FORTRESS BROOKDALE INC., FORTRESS AVENUE ROAD (2015) INC. and 
FERNBROOK HOMES (BROOKDALE) LIMITED 

Applicant    Respondents 

Court File No. CV‐18‐604993‐00CL 
 

ONTARIO 

SUPERIOR  COURT OF JUSTICE 

(COMMERCIAL  LIST) 

 
Proceeding commenced  at Toronto 

 

 

JOINT CASE CONFERENCE BRIEF OF 
THE LIEN CLAIMANTS 

 

 

GLAHOLT  LLP 

141 Adelaide Street W. 

Suite 800 

Toronto, ON M5H 3L5 

 
JOHN MARGIE (LSO#: 36801D) 
 
Tel: 416‐368‐8280 
Fax: 416‐368‐3467 
 
Lawyers for Innocon, a Partnership of Lafarge 
Canada Inc, Leigh Hanson Materials Limited, 
and Innocon Inc. 
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