
Doc#4686879v1 

Court File No. CV15-10843-00CL 
 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE  

(COMMERCIAL LIST) 
 
 

IN THE MATTER OF THE CONSTRUCTION LIEN ACT, 
 R.S.O. 1990, c. C.30, AS AMENDED 

 
 

AND IN THE MATTER OF AN APPLICATION MADE BY 144 PARK LTD. 
FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE  

CONSTRUCTION LIEN ACT, R.S.O. 1990, c. C.30, AS AMENDED 
 
 

 
MOTION RECORD OF THE TRUSTEE  

(re Distribution of Funds held by Escrow Agent and other relief) 
(returnable February 3, 2020) 

 
 
 

January 30, 2020 CHAITONS LLP 
5000 Yonge Street, 10th Floor 
Toronto, ON  M2N 7E9 
 
Sam Rappos (LSO #51399S) 
Tel: (416) 218-1137 
Fax: (416) 218-1837 
Email: samr@chaitons.com 
 
Lawyers for RSM Canada Limited, 
Court-appointed Trustee 
 

TO:  THE SERVICE LIST  
 



Doc#3228322v34 

 
SERVICE LIST 

(as of January 30, 2020) 
 

CHAITONS LLP 
5000 Yonge Street, 10th Floor 
Toronto, ON  M2N 7E9 
 
Harvey Chaiton and Sam Rappos 
Tel:     (416) 218-1129 / (416) 218-1137 
Fax:     (416) 218-1849 / (416) 218-1837 
E-mail:  harvey@chaitons.com / samr@chaitons.com 
 
 
Lawyers for the Trustee 
 

RSM CANADA LIMITED 
11 King St. West, Suite 700, Box 27 
Toronto, ON  M5H 4C7 
 
Bryan Tannenbaum and Arif Dhanani 
Tel:  (416) 238-5055 / (647) 725-0183 
Fax:  (416) 480-2646  
Email: bryan.tannenbaum@rsmcanada.com /  
            arif.dhanani@rsmcanada.com 
 
Trustee 

THORNTON GROUT FINNIGAN LLP 
Ste. 3200, 100 Wellington St. W. 
PO Box 329, Toronto-Dominion Centre 
Toronto, ON  M5K 1K7 
 
Grant Moffat 
Tel:  (416) 304-0599  
Fax:  (416) 304-1313  
Email: gmoffat@tgf.ca 
 
Lawyers for Laurentian Bank of Canada 
 

ROSENSTEIN LAW 
6 Adelaide Street East, Suite 1000 
Toronto, ON  M5C 1H6  
 
 
Jonathan Rosenstein  
Tel:  (416) 639-2123 
Fax:  (647) 827-0424 
Email: jrosenstein@rosensteinlaw.ca   

Lawyers for Aviva Insurance Company of Canada  
 

MILLER THOMSON LLP 
Scotia Plaza, 40 King Street West 
Suite 5800, P.O. Box 1011 
Toronto, ON  M5H 3S1 
 
Craig Mills  
Tel:  (416) 595-8596 
Fax:  (416) 595-8695 
Email: cmills@millerthomson.com 

Lawyers for MarshallZehr Group Inc. 
 

BROWN BEATTIE O’DONOVAN LLP 
1600 – 380 Wellington Street 
London, ON  N6A 5B5 
 
 
Jeremy Forrest 
Tel:  (519) 679-0400 ext 173 
Fax:  (519) 679-6350 
Email:  jforrest@bbo.on.ca 
 
Lawyers for Allen Street Holdings Inc. and William 
Seegmiller 
 

A. CONTE PROFESSIONAL CORPORATION 
242 Applewood Crescent, Unit 12, 2nd Floor 
Concord, ON  L4K 4E5 
 
 

PALLETT VALO LLP 
77 City Centre Drive, West Tower, Suite 300 
Mississauga, ON  L5B 1M5 
 
 



- 2 - 
 

Doc#3228322v34 

Antonio Conte 
Tel:  (416) 947-0208 
Fax:  (866) 543-3165 
Email: a.conte@contelaw.ca 
 
Lawyers for Global Fire Protection Ltd. 
 

Anna Esposito 
Tel:  (905) 273-3022 x 260 
Fax:  (905) 273-6920 
Email: aesposito@pallettvalo.com 
 
Lawyers for Adlers Main Tile & Carpet Co. Ltd. 
and 694643 Ontario Limited cob as O’Connor 
Electric 
 

DUNCAN, LINTON LLP 
45 Erb St. E. 
PO Box 457, Stn. Waterloo 
Waterloo, ON  N2J 4B5 
 
Irwin Duncan 
Tel:      (519) 886-3340 
Fax:     (519) 886-8651 
Email:  iad@kwlaw.net 
 
Lawyers for Waterloo Standard Condominium 
Corporation No. 591 
 

PETKER & ASSOCIATES 
295 Weber St. N. 
Waterloo, ON  N2J 3H8 
 
Jarvis Postnikoff 
Tel:  (519) 886-1204 
Fax:  (519) 886-5674 
Email: jarvis@petkerlaw.com 
 
Lawyer for Bast Home Comfort Inc. 
 

PARENTE, BOREAN LLP 
3883 Highway 7, Suite 207 
Woodbridge, ON  L4L 6C1 
 
Gerard Borean 
Tel:  (905) 850-6066 
Fax:  (905) 850-6069 
Email: gborean@parenteborean.com 
 
Lawyers for Frendel Kitchens Limited 
 

BARRY S. GREENBERG 
7626A Yonge Street 
Thornhill, ON  L4J 1V9 
Tel:  (905) 886-9535 Ext. 27 
Fax:  (905) 886-9540 
Email: bsgreenberg@rogers.com 

 
 
Lawyers for Weston Flooring Limited 
 

DOOLEY LUCENTI 
10 Checkley Street 
Barrie, ON  L4N 1W1 
 
Eric Gionet 
Tel:  (705) 792-7963 
Fax:  (705) 792-7964 
Email: egionet@dllaw.ca 
 
Lawyers for CRS Contractors Rental Supply 
General Partner Inc. 
 

BISCEGLIA & ASSOCIATES  
200-7941 Jane St. 
Concord, ON  L4K 4L6 
 
Emillio Bisceglia 
Tel:  (905) 695-3100 
Fax:  (905) 695-5201 
Email: ebisceglia@lawtoronto.com 
 
Lawyers for Hammerschlag & Joffe Inc. 
 



- 3 - 
 

Doc#3228322v34 

SIMPSONWIGLE LAW LLP 
1 Hunter Street East, Suite 200 
Hamilton, ON  L8N 3W1 
Derek Schmuck 
Tel:  (905) 528-8411 x 363 
Fax:  (905) 528-9008 
Email: schmuckd@simpsonwigle.com 
 
Lawyers for Sereen Painting Ltd. 
 

LEVINE, SHERKIN, BOUSSIDAN  
300-23 Lesmill Rd. 
North York, ON  M3B 3P6 
Jeremy Sacks 
Tel:  (416) 224-2400 
Fax:  (416) 224-2408 
Email: Jeremy@lsblaw.com 
 
Lawyers for Great Pyramid Aluminum Ltd. 
 

MILLER THOMSON LLP 
60 Columbia Way, Suite 600 
Markham, ON  L3R 0C9 
 
Enzo Di Iorio / Riccardo Del Vecchio 
Tel:  (905) 415-6711 / (905) 415-6764 
Fax:  (905) 415-6777 
Email: ediiorio@millerthomson.com / 
rdelvecchio@millerthomson.com 
 
Lawyers for Global Precast Inc. and 2050491 
Ontario Inc. o/a The Downsview Group 
 

HAMMOND FLESIAS  
3800 Steeles Ave. West, Suite 300  
Woodbridge, ON  L4L 4G9  
 
Richard Hammond and Alex Flesias 
Tel:      (905) 850-8550 
Fax:     (905) 850-9998 
Email:  rhammond@hammondflesias.com /  
             aflesias@hammondflesias.com 
 
Lawyers for Brody Wall System Ltd. 
 

TORYS LLP 
79 Wellington St. W., 30th Floor 
Box 270, TD South Tower 
Toronto, ON  M5K 1N2  
 
Adam Slavens 
Tel:      (416) 865-7333 
Fax:     (416) 865-7380  
Email:  aslavens@torys.com 
 
Lawyers for Tarion Warranty Corporation 
 

DUNCAN, LINTON LLP 
45 Erb St. E. 
PO Box 457, Stn. Waterloo 
Waterloo, ON  N2J 4B5 
 
Irwin Duncan 
Tel:      (519) 886-3340 
Fax:     (519) 886-8651 
Email:  iad@kwlaw.net 
 
Lawyers for Richard and Marilyn Magnussen, 
Joseph and Susan Siefried, Ryan and Laurie 
Cyrankiewicz, and AJ and Kerry Mueller 
 

STEVE SCHMIDT 
305 King Street West, . unit 1108   
Kitchener ON  N2G 1B9   
Tel:      (519) 578-2115 
Fax:     (519) 578 1927 
Email:  mr.jsschmidt@rogers.com 
 
Lawyer for Mirjana Radulovic and Jovan Bernard 
Marjanac 

HER MAJESTY THE QUEEN IN RIGHT OF THE 
PROVINCE OF ONTARIO AS REPRESENTED 
BY THE MINISTER OF FINANCE  
PO Box 620 
33 King Street West, 6th Floor 
Oshawa, ON  L1H 8E9 
 
Kevin J. O’Hara 
Tel:     (905) 433-6934 



- 4 - 
 

Doc#3228322v34 

 Fax:     (905) 436-451 
Email:  kevin.ohara@ontario.ca 
 

CANADA REVENUE AGENCY 
c/o Marko Bobar 
Tel:      (416) 973-3720     
Email:  Marko.Bobar@cra.gc.ca 
 

DEPARTMENT OF JUSTICE CANADA 
Ontario Regional Office, Tax Law Services 
The Exchange Tower 
130 King Street West, Suite 3400 
Toronto, ON  M5X 1K6 
 
Rakhee Bhandari 
Tel:      (416) 952-8563     
Fax:     (416) 973-0810 
Email:  Rakhee.Bhandari@justice.gc.ca 

Lawyers for Canada Revenue Agency 
 

REGIONAL MUNICIPALITY OF WATERLOO 
150 Frederick St., 8th Floor 
Kitchener, ON  N2G 4J3 
 
 
Fiona M. McCrea - Solicitor, Property 
Tel:      (519) 575-4518 
Fax:     (519) 575-4466 
Email:  fmccrea@regionofwaterloo.ca 

CITY OF WATERLOO 
Waterloo City Centre 
100 Regina Street South, PO Box 337 STN Waterloo 
Waterloo, ON  N2J 4A8 
 
Steve Ross, Director, Legal Services 
Tel:      (519) 747-8758 
Fax:     (519) 747-8523 
Email:  Steve.Ross@waterloo.ca 
 

OLIVER ROMANIUK  
182 Westwood Ave. 
Toronto, ON  M4K 2B1  
Tel:      (416) 909-0521  
Email:  oliver.romaniuk@gmail.com 
 

RUSSELL MCEACHNIE 
Email: russell.mceachnie1@igprivatewealth.com 
 

HUSSEIN LAW OFFICE 
275 Lancaster Street West, 2nd Floor 
Kitchener, ON  N2H 4V2 
 
Victor Hussein   
Tel:      (519) 744-8585 
Fax:     (519) 744-8569 
Email:  victor@vhlaw.ca 
 
Lawyers for Xiaoli Wang and Maochun Pan 
 

GLAHOLT LLP 
141 Adelaide St West, Suite 800 
Toronto, ON  M5H 3L5 
 
Andrea Lee 
Tel:  (416) 368-8280 x 216 
Fax:  (416) 368-3467 
Email: al@glaholt.com 
 
Lawyers for Turner Fleischer Architects Inc. 
 

ECCLESTON LLP 
Toronto Dominion Bank Tower, Ste. 4020,  
66 Wellington St. W. 

HARRIS, SHEAFFR LLP 
4100 Yonge Street  
North York, ON M2P 2B5 



- 5 - 
 

Doc#3228322v34 

PO Box 230, Stn. Toronto Dom. 
Toronto, ON  M5K 1J3 
 
Ken Eccleston 
Tel:  (416) 504-3364  
Fax:  (416) 504-2686 
Email: ken@ecclestonllp.com  
 
Lawyers for Skyway Canada Limited 
 

Gary Harris 
Tel:      (416) 250-2860 
Fax:     (416) 250-5300 
E-mail:  gharris@harris-sheaffer.com 
 

 



 

 

 

INDEX 



Doc#4686879v1 

Court File No. CV15-10843-00CL 
 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE  

(COMMERCIAL LIST) 
 
 

IN THE MATTER OF THE CONSTRUCTION LIEN ACT, 
 R.S.O. 1990, c. C.30, AS AMENDED 

 
 

AND IN THE MATTER OF AN APPLICATION MADE BY 144 PARK LTD. 
FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE  

CONSTRUCTION LIEN ACT, R.S.O. 1990, c. C.30, AS AMENDED 
 

 
INDEX 

Tab  Document 

1.  Notice of Motion returnable February 3, 2020 

2.  Twenty-Third Report of the Trustee dated January 29, 2020 

A  Commitment Letter 

B  Deposit Trust Agreement 

C  Indemnity Agreement 

D  Fifth Report, without appendices 

E  Twenty-Second Report, without appendices 

F  June 19th Approval Order 

G  October 15th Bond Reduction Letter 

H  October 28th Bond Reduction Letter 

I  Trustee’s Statement of Receipts and Disbursements 

J  Sixth Report, without appendices 

K  October 16th Order 

L  Affidavit of Arif Dhanani 
 



 

 

 

TAB 1 



Doc#4686899v1 

Court File No. CV15-10843-00CL  

 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 
 

IN THE MATTER OF THE CONSTRUCTION LIEN ACT, 
 R.S.O. 1990, c. C.30, AS AMENDED 

 
 

AND IN THE MATTER OF AN APPLICATION MADE BY 144 PARK LTD. 
FOR THE APPOINTMENT OF A TRUSTEE UNDER SECTION 68(1) OF THE  

CONSTRUCTION LIEN ACT, R.S.O. 1990, c. C.30, AS AMENDED 
 

NOTICE OF MOTION 
(re Distribution of Funds held by Escrow Agent and other relief  

(returnable February 3, 2020) 

 

 RSM CANADA LIMITED (“RSM”), in its capacity as Court-appointed Construction 

Lien Act (Ontario) trustee in this proceeding (the “Trustee”), will make a motion to a Judge of the 

Commercial List on Monday February 3, 2020 at 10:00 a.m., or as soon after that time as the 

motion can be heard, at 330 University Avenue, Toronto, Ontario. 

PROPOSED METHOD OF HEARING: The motion is to be heard orally. 

THE MOTION IS FOR: 

(a) an order abridging the time for service of this notice of motion and the motion 

record so that the motion is properly returnable on February 3, 2020; 
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(b) an order authorizing and directing Harris, Sheaffer LLP, in its capacity as escrow 

agent (the “Escrow Agent”), to release $2,654,733 to the Trustee from the funds it 

holds in escrow pursuant to the Deposit Trust Agreement (as defined below); 

(c) an order authorizing and directing the Trustee, upon receipt of funds from the 

Escrow Agent, to distribute $439,419 to Westmount Guarantee (“Westmount”) as 

managing general agent for Aviva Insurance Company of Canada (“Aviva”), and 

$2,202,746 to MarshallZehr Group Inc. (“MZG”), a secured creditor of 144 Park; 

(d) approving the Twenty-Third Report of the Trustee dated January 29, 2020 (the 

“Twenty-Third Report”) and the activities and conduct of the Trustee as described 

herein;  

(e) an order approving the Trustee’s interim statement of receipts and disbursements 

for the period January 22, 2016 to December 31, 2019; 

(f) an order approving the fees and disbursements of the Trustee, as set out in the 

Twenty-Third Report and the fee affidavits attached as appendices thereto; and 

(g) such further and other relief as counsel may request and this Honourable Court may 

permit. 

THE GROUNDS FOR THE MOTION ARE: 

Background 

1. 144 Park Ltd. (“144 Park”) was the owner of a 19-storey residential condominium project 

containing 148 residential units and a guest suite (the “Project”). 
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2. On January 22, 2015, Collins Barrow Toronto Limited (“CBTL”) was appointed as Trustee 

with respect to lands and premises owned by 144 Park pursuant to the Order of The 

Honourable Mr. Justice Penny dated January 22, 2015 (the “Appointment Order”).  On 

December 5, 2017, the Court substituted RSM as Trustee. 

Distribution of Amounts held by Escrow Agent 

3. In connection with the construction of the Project, 144 Park entered into an agreement with 

Aviva pursuant to which Aviva issued: a bond in the amount of $2.98 million in favour of 

Tarion Warranty Corporation (“Tarion”) (the “Tarion Bond”); and an excess deposit 

insurance facility in the amount of $5.5 million (the “EDI Facility”). 

4. The purpose of the Tarion Bond and the EDI Facility was to assist with the registration of 

144 Park and the Project with Tarion, and to enable the release of purchaser deposits from 

trust in order that 144 Park could use the deposits as a source of project financing.   

5. Pursuant to a Deposit Trust Agreement dated July 18, 2011 between 144 Park, Aviva and 

the Escrow Agent (the “Deposit Trust Agreement”), the Escrow Agent was appointed to 

hold purchaser deposits (the “Deposits”) in trust in accordance with the terms of the 

agreement.   

6. 144 Park granted a security interest in favour of Aviva in the Deposits as security for 

payment and performance of all present and future indebtedness, liabilities and/or 

obligations of 144 Park to Aviva incurred or arising under or pursuant to the Tarion Bond, 

the EDI Facility, the Deposit Trust Agreement and an indemnity agreement dated July 18, 

2011. 
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7. Aviva also issued an advance payment bond dated February 26, 2014 (“Advance Payment 

Bond”) in the amount of $1.6 million in favour of 81 Capital Inc. (“81 Capital”) with 

respect to an HVAC sale-leaseback transaction entered into between 144 Park and 81 

Capital. 

8. The principal amount of the Tarion Bond has been reduced to $200,000.  The EDI Facility 

and the Advance Payment Bond have been cancelled.  144 Park owes Avia unpaid 

premiums and claim amounts totaling $439,419. 

9. As at December 31, 2019, the balance in the Deposits trust account held by the Escrow 

Agent was approximately $2,854,733.  As the Tarion Bond has been reduced to $200,000, 

the Escrow Agent is required to maintain $200,000 in trust until the Tarion Bond is 

released.   

10. After accounting for that amount, there is $2,654,733 that is available to be released by the 

Escrow Agent to the Trustee.  In the event that the Court authorizes and directs the Escrow 

Agent to release $2,654,733 to the Trustee, the Trustee will have $3,100,138 in its bank 

account 

11. As a result of security interests granted by 144 Park in the Deposits in favour of Aviva and 

MZG, the Trustee requests that the Court authorize the Trustee to distribute $439,419 to 

Aviva or its agent, Westmount, and $2,202,746 to MZG.  The Trustee will continue to 

retain approximately $457,973 in its trust account as a reserve for the completion of the 

administration of this proceeding.  
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Fees and Disbursements of the Trustee  

12. Pursuant to paragraph 20 of the Appointment Order, the Trustee is to be paid its reasonable 

fees and disbursements at its standard rates and charges.  Pursuant to paragraph 21 of the 

Appointment Order, the Trustee shall pass its accounts. 

13. The fees and disbursements of the Trustee are detailed in the Twenty-Third Report and the 

fee affidavit appended thereto.   

General 

14. The Twenty-Third Report. 

15. Rules 1.04, 1.05, 2.01, 2.03, and 37 of the Rules of Civil Procedure (Ontario). 

16. Section 68 of the CLA. 

17. The inherent jurisdiction of the Court. 

18. Such other grounds as counsel may advise and this Honourable Court may permit.   

 THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

1. The Twenty-Third Report and the appendices annexed thereto; and 

2. such further and other material as counsel may advise and this Honourable Court may 

permit. 
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       Court-appointed Trustee 
TO:  THE SERVICE LIST 
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