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Adfter Eight Interiors Inc. v. Glenwood Homes Inc.

After Eight Interiors Inc. and Gary Moore (Appellants / Respondents) and Glenwood Homes Inc. and Alger and
Associates Inc. (Respondents / Applicants)

Alberta Court of Appeal [In Chambers]
A, Fruman LA, ' .
Heard: April 6, 2006
Judgment: April 6, 2006
Docket: Calgary Appeal 0601-0086-AC
© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.
Counsel: R.J. Gilborn, Q.C., M.G. Damm for Applicants

D.G. Kearl, C.L. Jackson (Student-at-Law) for Respondents

Subject: Civil Practice and Procedure; Insolvency

- Bankruptcy and insolvency - Practice and procedure in courts — Stay of proceedings

Bankruptey proceédings were stayed in relation to creditors on number of occasions to permit G Inc. to present pro-
posal — Stay might be extended to May 18 — Two transactions, worth approximately $1,000,000, were challenged by
interim receiver as fraudulent preferences — Bankruptcy judge had set strict timetable for proceeding with challenges |
culminating in hearing schedufed for May 3-5 — Outcome of challenges would therefore be known before May 18
deadline, and could be taken into account in fashioning G Inc.'s proposal — Creditors A Inc. and M were parties to

transactions being challenged — A Inc. and M raised preliminary objection before bankruptcy judge — Bankruptcy

judge dismissed preliminary objection — Bankruptcy judge's reasons were reserved — A Inc, and M appealed
judgment and other orders — Section 195 of Act imposes automatic stay of certain orders on filing of notice of appeal
— Effect of s. 195 was tg stay all proceedings to challenge fraudulent transactions until such time as appeal was heard
— Interim receiver applied for lifting of stay — Application granted — It was difficult to evaluate merits of appeal in
meaningful way as reasons for judgment had been reserved — This was not impediment to lifting stay because other
consideration may predominate — G Inc.'s creditors would suffer irreparable harm if stay was not lifted - Balance of

- convenience favoured lifting stay and such order was in interests of justice — Stay of fraudulent preference pro-

ceeding was cancelled — A Inc. and M consented to lifting stay on other appealed orders and stays of those pro-
ceedings were also cancelled. -

Cases considered by A. Fruman J.A.:

© 2011 Thomson Reuters. No Claim to Orig. Govt. Works .
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Dugas, Re_(2003). (sub nom. Dugas Estate (Bankrupt), Re) 261 N.B.R. (2d) 99. {sub nom. Dugas Estate
{(Bankrupt). Re) 685 A PR, 99. 2003 CarswellNB 270, 43 C.B.R. (4th) 127 (N.B. C.A.} — considered

.. Kubota Canada Ltd. v. Case Credit Lid. (2004). 4 C.B.R. {5th) 174. 34 Alta, L.R. {(4th) 1. (sub nom, DCD in-
- dustries (1995) Lid. {Bankrupt), Re) 346 A.R. 166. (sub nom. DCD Industries (1995) Ltd. (Bankrupt), Re) 320

W.A.C. 166, 2004 ABCA 41, 2004 CarswellAlta 230 (Alta. C.A.) — referred to

Metropolitan Stores (MTS) Ltd. v. Manitoba Food & Commercial Workers, Local 832 (1987), (sub nom. Mani-

toba {Attorney Geneml} v. Metropolitan Srore.s' (M.T.8.) Ltd. ) 38 D.LR. (4th) 321, 73 N.R. 341,46 Man. R. (2d)

(1057 DL.O. 235. fsub nom. Manimbe (Attomey Gensral) v. Metrapolitan Stores. (M.T.5.). Ltd ) T19871 3
W.W.R. 1. 1987 CarswellMan 176, (sub nom. Manitoba (Attorney General) v. Metropolitan Stores Lid. ) [1987] 1
S.C.R. 110, 1987 CarswellMan 272 (S.C.C.) — referred to

RBI Plastique Inc. v. Sport Maska Inc, (2005), 2005 CarswelINB 739 (N.B. C.A.) — referred to

RIR-MacDonald Inc. v. Canada (Attorey General) (1994), 54 CP.R. (3d) 114, {sub nom. RIR-MacDonald Inc.
¢. Canada (Procureur général)) 164 N.R. 1, (sub nom. RIR-MacDonald Inc. ¢. Canada (Procureur général)) 60

0.AC. 241, 111 DL.R. (4th) 385, 1994 CarswellQue 120F, [199411 S.C.R, 311, 1994 CarswellQue 120 (3.C.C.)

— referred to

Toronto Dominion Bank v. Amex Bank of Canada {1996), 181 AR. 279. 116 W.A.C. 279, 1996 CarswellAlta 297
(Alta. C.A. [In Chambers]) — considered

Whissell v. Marmot Concrete Equipment Ltd, (1996}, 40 Alta. LR, (3d) 231, 1996 CarswellAlta 382 (Alta. C.A.)
— referred to

Yewdale v. Campbell, Saunders Ltd,_(1994), (sub nom, Yewdale (Bankrupt) v. Campbell, Saunders Ltd.) 53
B.C.A.C. 235, 9 B.C.L.R. (3d) 253, [1995] 9 W.W.R. 477, 34 C.B.R (3d) 74, {sub nom. Yewdale (Bankrupt) v.

Campbell, Saunders Lrd.) 87 W.A.C. 235, 1994 CarswelIBC 1187 (B.C. C.A.) — considered

APPLICATION by interim receiver for order lifting stay of proceedings.

A. Fruman J.A. (orally):

1 Theapplicant, Alger & Associates Inc., is the interim receiver of Glenwood Homes Inc. Alger was appointed on
December 7, 2005, under s. 47.1 of the Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3 ("BIA"). The bankruptcy
proceedings have been stayed in relation to creditors on a number of occasions, to permit Glenwood to present a
proposal. The current stay is jn effect until May 5, 2006, and may be extended until May 18, 2006, Glenwood will be
required to lodge a proposal before May 18, 2006, or it will be deemed to have made an assignment in bankruptcy.

2 Two Glenwood transactions, worth approximately $1,000,000 in total, are being challenged by Alger as frau-
dulent preferences, If these challenges are successful, the value of Glenwood's assets would be increased and the terms
of its proposal to creditors could be sweetened. The bankruptcy judge has set a strict timetable for proceeding with the
challenges, culminating in a hearing scheduled for May 3-5, 2006. The outcome of the challenges would therefore be
known before the May 18, 2006 deadline, and couId be taken into account in fashioning Glenwood‘s proposal to
creditors.

© 2011 Thomson Reuters. No Claim to Orig. Govt. Works
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3 The respondents in this application, After Eight Interiors Inc. and Gary Moore, are creditors of Glenwood and
also are parties to the transactions being challenged. On March 10, 2006, they raised a preliminary objection before the
bankruptey judge, arguing that Alger did not have authority as interim receiver, or under s, 47.1 of the BIA, to chal-
lenge the transactions as frandulent preferences. The judge dismissed the preliminary objection on March 21, 2006,
Her reasons are reserved and have not yet been issued. On March 31, 2006, After Eight and Moore appealed her
decision on the preliminary objection, and a second order, to this Court.

4 Section 195 of the BIA imposes an automatic stay of certain orders on filing a notice of appeal, In this case, the
effect of 5, 1935 is to stay all proceedings fo challenge the fraudulent transactions until such time as the appeal of the
preliminary objection is heard. However, s. 195 permits a Court of Appeal judge to "vary or cancel the stay ... if it
appears that the appeal is not prosecuted diligently, or for such other reason as the Court of Appeal or a judge thereof
may deem proper.” Alger now applies for an order lifting the stay.

5 - The applicant seeking a cancellation of a s. 195 stay bears the burden of establishing compelling reasons sup-
porting a cancellation: Yewdale v. Campbell, Saunders Lid. (1994), 9 B.C.L.R. (3d) 253 (B.C. C.A.) at paras. 14-15;
Dugas, Re (2003), 261 N.B.R. (2d) 99 (N.B. C.A.) at para. i4. In the normal course, some variation of the tripartite test
outlined by the Supreme Court in Metropolitan Stores (MTS) Ltd. v. Manitoba Food & Commercial Workers, Local
832, [19871 1 S.C.R. 110 (S.C.C.) and RJIR-MacDonald Inc. v. Canada (Attorney General), [19941 1 S.CR. 311
(8.C.C.) is applied on stay applications, This test would involve a consideration of whether there is a serious issue to
be appealed, whether the applicants would suffer frreparable harm if the stay is not lified and whether the applicants
would suffer greater harm than the respondents if the stay is not lifted.

6 However, in Toronto Dominion Bank v. Amex Bank of Canada (1996), 181 AR. 279 (Alta. C.A. [In Chambers])
at paras. 7-11, Hunt J.A. noted that, while all or part of the tripartite test may be relevant, the discretion granted by s,
195 is broader. Accordingly, a contextual approach. is appropriate, meriting consideration of all the facts of the case.
Consistent with this approach, courts considering applications to cancel a 5. 195 stay have focused on relative preju-
- dice to the parties and ‘thie interests of justice generally: Yewdale, supra at paras. 21-27; Dugas, Re, supra at paras.
14-15; RBI Plastigue Inc. v. Sport Maska Inc., [20051 N.B.J. No. 542 (N.B. C.A.) at para. 4; Whissell v. Marmot
Concrete Equipment Ltd. (1996), 40 Alta. L.R. (3d) 231 (Alta. C.A.); Kubota Canada Ltd. v. Case Credit Lid.. 2004
ABCA 41 (Alta. C.A.) at paras. 17-20.

7 In this case, it is difficult to evaluate the merits of the appeal in a meaningful way, as the reasons for judgment
have been reserved. However, this is not an impediment to lifting the stay because other considerations may predo-
minate.

8 Alger contends that Glenwood's creditors would suffer irreparable haxm if the stay is not lifted and the deter-
mination of the fraudulent preference challenges does not proceed. Whether or not the transactions are set aside, a
decision will have a significant and material impact on the terms of the proposal Glenwood must make to its creditors
by May 18, 2006. With a stay in place, the challenges cannot be decided, a proposal cannot be made before the May
18, 2006 deadline, and Glenwood will be deemed to have made an assignment in bankruptcy. Creditors, and partic-
ularly unsecured creditors, will be prejudiced. While it is possible that the fraudulent preferences could be challenged
in the bankruptcy proceedings, there is no guarantee that the trustee or an individual creditor would do se, and no
assurance that unsecured creditors would share in the proceeds, should the challenges be successful..

9 After Eight and Moore note that a pronouncement on their preliminary objection concerning the interim re-
ceiver's jurisdiction to mount the challenges is of significant importance. They contend that lifting the stay and al-
lowing a determination of the fraudulent preferences to proceed would render any appeal judgment on the preliminary
objection nugatory. However, lifting the stay will not diminish the significance of a judgment. After Eight's and
Moore's appeal would not be delayed or hampered, nor would an appeal judgment on that issue be hollow. If they are

© 2011 Thomson Reuters. No Claim to Orig. Govt. Works
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successful on appeal, the bankruptcy judge's determination of the fraudulent preferences would be set aside. While'
After Eight and Moore would incur urnecessary costs defending the fraudulent preference challenges, these are
quantifiable, monetary ¢osts, and their recovery could be ordered. Moreover, there is actually a possibility of econ-
omy, as appeals from the dismissal of the preliminary objection and from the decision on the fraudulent preferences
{should the decision be appealed), could be consolidated, heard at the same time and based on one set of appeal
documents.

10 After Eight and Moore also suggest that, instead of proceeding with the challenges at this time, Glenwood
could make a conditional proposal to creditors, setting out different allocations depending on whether the challenges
are or are not successful. The difficulty is that the challenges are not an all or nothing proposition; all, part of, or none
of either transaction could be set aside, making for 'a myriad of financial possibilities and introducing unnecessary
complexity into the proposal. Additionally, creditors would be placed in a position of uncertainty because they might
support the proposal if the transactions were set aside, but be willing to assign the company into bankruptcy if they
were not. In this case, given the value of the transactions compared to the value of Glenwood's other assets, this would
be prejudicial to creditors. '

11 After Eight and Moore also assert that it is unfair to use Glenwood's assets to fund litigation that has not been
approved by a majority of creditors, which is the way litigation would be handled in bankruptcy proceedings. How-
ever, the interim receivership process is court-supervised, and After Eight and Moore have already complained about
this use of funds to the bankruptcy judge. They contested an interim payment of costs to the receiver on that basis, and
have appealed the bankruptcy judge's order for an interim payment that includes costs incurred in connection with
chatlenging the alleged fraudulent transactions. That issue will be dealt with in due course by the Court of Appeal and
there is no immediate prejudice to After Eight and Moore,

12 I conclude that Glenwood's creditors would suffer irreparable harm if the stay is not lifted, the balance of
convenience favours lifting the stay and such an order is in the interests of justice. Accordingly, I order that the stay of
the fraudulent preference proceedings be cancelled. I note that After Eight and Moore consent to lifting the stay on the
other orders they have appealed, namely the May 8, 2006 extension order and the payment out of $300,000, and the
stays of those proceedings are also canceled. _

Application granted.

END OF DOCUMENT

© 2011 Thomson Reuters. No Claim to Orig. Govt. Works
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1994 CarsweilQue 120, {1994] 1 S.C.R. 311, 111 D.L.R. (4th) 385, 54 C.P.R. (3d) 114, (sub nom. RIR-MacDonald
Inc. ¢, Canada (Procureur général)) 164 N.R. I, 60 Q.A.C. 241, 171 N.R. 402, 171 N.R. 402 (note), J.E. 94-423, 46
A.CW.S.(3d) 40

RIR — Mac¢Donald Inc. v. Canada

RIR — MacDonald Inc., Applicant v. The Attorney General of Canada, Respondent and The Attorney General of
Quebec, Mis-en-cause and The Heart and Stroke Foundation of Canada, the Canadian Cancer Society, the Canadian
Council on Smoking and Health, and Physicians for a Smoke-Free Canada, Interveners on the application for inter-

locutory relief

Imperial Tobacco Ltd., Applicant v. The Attorney General of Canada, Respondent and The Attorney General of
Quebec, Mis-en-cause and The Heart and Stroke Foundation of Canada, the Canadian Cancer-Society, the Canadian
Council on Smoking and Health, and Physicians for a Smoke-Free Canada, Interveners on the application for inter-

, locutory relief : o

Supreme Court of Canada
Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JI.

Judgment: Cctober 4, 1993
Judgment: March 3, 1994
Docket: 23460, 23490

©® Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.
Proceedings: Applications for Interlocutory Relief
Counsel: Colin K. Irving , for the applicant RTR — MacDonald Inc.
Simon V. Potter , for the applicant Imperial Tobacco Inc. |
Claude Joyal and Yves Leboeuf , for the respondent.

W. Ian C. Binnie, Q.C. , and Colin Baxter , for the Heart and Stroke Foundation of Canada, the Canadian Cancer
Society, the Canadian Council on Smoking and Health, and Physicians for a Smoke-Free Canada.

Subject: Constitutional; Intellectual Property; Civil Practice and Procedure; Public; Property
Injunctions --- Injunctions involving Crown — Miscellaneous injunctions.

Injunctions --- Availability of injunctions — Public interest.

© 2011 Thomson Reuters. No Claim to Orig. Govt. Works



Page 2

1994 CarswellQue 120, [£994] 1 S.C.R. 311, 111 D.L.R. (4th) 385, 54 C.P.R. (3d) 114, {sub nom. RIR-MacDonald
Inc. c. Canada (Procureur général)) 164 N.R. 1, 60 Q.A.C. 241, 171 NL.R. 402, 171 N.R, 402 (note), J.E, 94-423 46
A CWS. (3d) 40

Injunctions --- Availability of injunctions — Need to show ireparable injury.

Injunctions --- Availability of injunctions — Interim, interlocutory and permanent injunctions — Balance of con-
venience — Restraint of governmental acts.

Practice - Practice on appeal - Appeal to Supreme Court of Canada — Stay pending appeal.

Jurisdiction of Supreme Court of Canada to stay implementation of regulations pending appeal — Distinction between
suspension of and exemption from regulations irrelevant — Tobacco Products Control Act, 8.C. 1988, ¢. 20 — Su-
preme Court Act, R.S.C. 1985, c, 8-26, 5. 65.1 — Can R. 27,

Applicants challenged the constitutional validity of the Tobacco Products Control Act, which regulated the adver-
tisement of tobacco products and health warnings on those products. The Court of Appeal found the legislation to be
constitutional. Before a decision on applicants' leave applications in the main action was made, applicants applied to
the Supreme Court of Canada for a stay from compliance with the new packaging requirements pursuant to s. 65.1 of
the Supreme Court Act, or, in the event that leave was granted, pursuant to R. 27. A preliminary issue of jurisdiction
was raised. Held, the Court had jurisdiction to grant such relief but the applications for stays were dismissed. The
phrase "other relief” in R. 27 was broad enough to permit the Court to defer enforcement of regulations that were not in
existence when the appeal judgment was rendered, and could apply even though leave to appeal was not yet granted. S.
65.1 was to be interpreted as conferring the same broad powers as R. 27. The Court had to be able to intervene not only
against the direct dictates of a judgment, but also agaiust its effects, Even if the relief requested by applicants was for
the suspension of the regulation rather than for an exemption from it, jurisdiction to grant such relief existed, as a
distinction between such cases was only to be made after jurisdiction was otherwise established.

Application for stay of compliance with new tobacco packaging regulations — Tobacco Products Control Act, 8.C.
1988, ¢. 20. '

Applicants challenged the constitutional validity of the Act, which regulated the advertisement of tobacco products
and health warnings on those products. The Court of Appeal found the legislation to be constitutional. Before a de-
cision on applicants’ leave applications in the main action was made, applicants applied to the Supreme Court of
Canada for a stay from compliance with the new packaging requirements, Held, the applications for stays were dis-
missed. The same test was to be applied to applications for interlocutory injunctions and stays in both private law and
Charter cases. The case clearly raised serious questions of law and the expenditures which the new regulations re-
quired would impose irreparable harm on applicants if the stay were denied and the main action were successful.
However, in determining the balance of convenience, any economic hardship suffered by applicants could be avoided
by passing it on to tobacco purchasers. Public interest had to be taken into account. Public interest consideration
carried less weight in exemption cases than in suspension cases, the present case being of the latter type. The only
possible public interest in continuing current packaging requirements was that the price of cigarettes for smokers
would not increase, This increase would be slight and would carry little weight when balanced against the undeniable
public interest in health protection from medical problems attributable to smoking.

Applicants challenged the constitutional validity of the Act, which regulated the advertisement of tobacco products
and health warnings on those products, The Court of Appeal found the legislation to be constitutional. Before a de-
cision on applicants' leave applications in the main action was made, applicants applied to the Supreme Court of
- Canada for a stay from compliance with the new packaging requirements. Held, the applications for stays were dis-
missed. The same test was to be applied to applications for interlocutory injunctions and stays in both private law and
Charter cases. The case clearly raised serious guestions of law. Where the goveérnment was the unsuccessful party ina
constitutional claim, a plaintiff faced a much more difficult task in establishing constitutional liability and obtaining
monetary redress. The expenditures which the new regulations required would therefore impose irreparable harm on

© 2011 Thomson Reuters. No Claim to Orig. Govt. Works
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applicants if the stay were denied and the main action were successful. However, in determining the balance of con-
venience, any economic hardship suffered by applicants could be avoided by passing it on to tobacco purchasers. The
only possible public interest in continuing current packaging requirements was that the price of cigarettes for smokers
would not increase. This increase would be slight and would carry little weight when balanced against the undeniable
public interest in health protection from medical-problems attributable to smoking,

Applicants challenged the constitutional validity of the Act, which regulated the advertisement of tobacco products
and beaith warnings on those products. The Court of Appeal found the legislation to be constitutional. Before a de-
cision on applicants' leave applications in the main action was made, applicants applied to the Supreme Court of
Canada for a stay from compliance with the new packaging requirements. Held, the applications for stays were dis-
missed. The same test was to be applied to applications for interlocutory injunctions and stays in both private law and
Charter cases. The case clearly raised serious questions of law and the expenditures which the new regulations re-
quired would impose irreparable harm on applicants if the stay were denied and the main action were successful.
However, in determining the balance of convenience, any economic hardship suffered by applicants could be avoided
by passing it on to tobacco purchasers. The only possible public interest in continning current packaging requirements
was that the price of cigarettes for smokers would not increase, This increase would be slight and would carry little
weight when balanced against the undeniable public mterest in health protection from medical problems attributable to
smoking.

Jurisdiction to stay implementation of regulations pending appeal — Distinction between suspension of and exemp-
tion from regulations irrelevant — Tobacco Products Control Act, S.C. 1988, c. 20 — Supreme Cowrt Act, R.S.C.
1985, ¢. 8-26, 5. 65.1 — Can, R. 27.

Applicants challenged the constitutional validity of the Tobacco Products Control Act, which regulated the adver-
tisement of tobacco products and health warnings on those products. The Court of Appeal found the legislation to be
constitutional. Before a decision on applicants’ leave applications in the main action was made, applicants applied to
the Supreme Court of Canada for a stay from compliance with the new packaging requirements pursuant to s. 65.1 of
the Supreme Court Act or, in the event that leave was granted, pursuant to R. 27. A preliminary issue of jurisdiction
was raised. Held, the Court had jurisdiction to grant such relief but the applications for stays were dismissed. The
phrase "other relief” in R. 27 was broad enough to permit the Court to defer enforcement of regulations that were not in
existence when the appeal judgment was rendered, and could apply even though leave to appeal was not yet granted. S.
65.1 was to be interpreted as conferring the same broad powers as R. 27. The Court had to be able to intervene not only -
against the direct dictates of a judgment, but also against its effects. Even if the relief requested by applicants. was for
the suspension of the regulation rather than for an exemption from it, jurisdiction to grant such relief existed, as a
distinction between such cases was only to be made after jurisdiction was otherwise established.

The judgment of the Court on the applications for interlocutory relief was delivered by Sopinke and Cory JJ.:

1. Factual Background

1  These applications for relief from compliance with certain Tobacco Products Control Regulations, amendment
., SOR/93-389 as interlocutory relief are ancillary to a larger challenge to regulatory leglslatlon which will soon be
heard by this Court.

2 The Tobacco Products Control.Acr » RS.C,, 1985, c. 14 (4th Supp.), S.C. 1988, c. 20; came into force on
January 1, 1989. The purpose of the Act is to regulate the advertisement of tobacco products and the health warnings
which must be placed upon tobacco products.

3 The first part of the Tobacco Products Control Act , particularly ss. 4 to 8, prohibits the advertisement of tobacco
products and any other form of activity designed to encourage their sale. Section'd regulates. the labelling of tobacco
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products, and provides that health messages must be carried on all tobacco packages in accordance with the regula-
tions passed pursuant to the Act.

4 Sections 11 to 16 of the Act deal with enforcement and provide for the designation of tobacco product inspectors
whio are granted search and seizure powers. Section 17 authorizes the Governor in Council to make regulations under:
the Act. Section 17(f ) authorizes the Governor in Council to adopt regulations prescribing "the content, position,
configuration, size and prominence” of the mandatory health messages. Section 18(F)(b ) of the Act indicates that
infringements may be prosecuted by indictment, and upon conviction provides for a penalty by way of a fine not to
exceed $100,000, imprisonment for up to one year, or both.

5 Each of the applicants challenged the constitutional validity of the Tobacco Products Control Act on the
grounds that it is uftra vires the Parliament of Canada and invalid as it violates 5. 2(» ) of the Canadian Charter of
Rights and Freedoms . The two cases were heard together and decided on common evidence.

6 On July 26, 1991, Chabot J. of the Quebec Superior Cowrt granted the applicants’ motions, [1991] R.1.O, 2260,
82 D.L.R. (4th} 449, finding that the Act was ulfra vires the Parliament of Canada and that it contravened the Charter
. The respondent appealed to the Quebec Court of Appeal. Before the Court of Appeal rendered judgment, the ap-
plicants applied to this court for interlocutcry relief in the form of an order that they would not have to comply with
certain provisions of the Act for a period of 60 days following judgment in the Court of Appeal.

7 Up to that point, the applicants had complied with all provisions in the Tobacco Products Control Act . How-
ever, under the Act, the complete prohibition on all point of sale advertising was not due to come into force until
December 31, 1992. The applicants estimated that it would take them approximately 60 days to dismantle all of their
advertising displays in stores, They argued that, with the benefit of a Superior Court judgment declaring the Act
unconstitutional, they should not be required to take any steps to dismantle their displays vntil such time as the Court
of Appeal might eventually hold the legisiation to be valid, On the motion the Court of Appeal held that the penalties
for non-compliance with the ban on point of sale advertising could not be enforced against the applicants until such
- time as the Court of Appeal had released its decision on the merits. The court refused, however, to stay the enforce-
ment of the provisions for a penod of 60 days following a judgment validating the Act.

8 On January 15, 1993, the Coust of Appeal for Quebec, [1993] RJ.Q. 375,102 D.L.R. (4th) 289 , dllowed the
respondent's appeal, Brossard J.A. dissenting in part. The Court unanimously held that the Act was not ultra_ vires the

government of Canada. The Court of Appeal accepted that the Act infringed s. 2(b ) of the Charter but found, Brossard
J.A. dissenting on this aspect, that it was justified under s. 1 of the Charter . Brossard LA, agreed with the majority
with respect to the requirement of unatteibuted package warnings (that is to say the warning was not to be attributed to
the Federal Government) but found that the ban on advertising was not justified under s. 1 of the Charter . The ap-
plicants filed an application for leave to appeal the judgment of the Quebec Court of Appeal to this Court.

9 On August 11, 1993, the Govemnor in Council published amendments to the regulations dated July 21, 1993,
under the Act: Tobacco Products Control Regulations, amendment , SOR/93-389. The amendments stlpu]ate that
larger, more prominent health warnings must be placed on all tobacco products packets, and that these warnings can
no longer be attributed to Health and Welfare Canada. The packaging changes must be in effect within one year.

10 . According to affidavits filed in support of the applicant’s motion, compliance with the new regulations would
require the tobacco industry to redesign all of its packaging and to purchase thousands of rotograve cylinders and
embossing dies. These changes would take close to a year to effect, at a cost to the industry of about $30,000,000.

11 Before a decision on their Ieave applications in the main actions had been made, the applicants brought these
motions for a stay pursuant to s. 65.1 of the Supreme Court Act , R.S.C., 1985, c. §-26 (ad. by 8.C. 1990, c. 8, 5. 40} or,’
in the event that leave was granted, pursuant to r. 27 of the Rules of the Supreme Court of Canada , SOR/83-74. The
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applicants seek to stay "the judgment of the Quebec Court of Appeal delivered on January 15, 1993", but "orly insofar

as that judgment validates sections 3, 4, 5, 6, 7 and 10 of [the new regulations]”. In effect, the applicants ask to be

released from any obligation to comply with the new packaging requirements until the disposition of the main actions,

The applicants further request that the stays be- granted for a period of 12 months from the dismissal of the leave
" applications or from a decision of this Court confirming the validity of Tobacco Products Control Act .

12 The applicants contend that the stays requested are necessary {o prevent their being required to incur consi-
derable irrecoverable expenses as a result of the new regulations even though this Court may eventually find the
enabling legisiation to be constitutionally invalid.

I3 The applicants' moticns were heard by this Court on October 4. Leave to appeal the main actions was granted
on October 14.

I1, Relevant Statutory Provisions
Tobacco Products Control Act, R.S.C., 1985, c. 14 (4th Supp.), S.C. 1988, c. 20, s. 3:
14

3. The purpose of this Act is to provide & legislative response to a national public health problem of substantial
and pressing concern and, in particular,

(@) to protect the health of Canadians in the light of conclusive evidence implicating tobacco use in the in-
cidence of numerous debilitating and fatal diseases;

(b ) to protect young persons and others, to the extent that is reasonable in a free and democratic society, from
inducements to use tobacco products and consequent dependence on them; and

(¢ ) to enhance public awareness of the hazards of tobacco use by ensuring the effective communication of
pertinent information to consumers of tobacco products.

Supreme Court Act, R.5.C., 1985, c. §-26, 5. 65.1 (ad. S.C. 1990, c. 8, 5. 40):
15

65.1 The Court or a judge may, on the request of a party who has filed a notice of application for leave to appeal,
otder thiat proceedings be stayed with respect to the judgment from which leave to appeal is being sought, on such
terms as to the Court or the judge seem just. '

Rules of the Supreme Court of Canada, SOR/83-74, 5. 27:

16
27. Any party against whom judgment has been given, or an order made, by the Court or any other court, may
apply to the Court for a stay of execution or other relief agamst such a judgment or order, and the Court may give
such relief upon such terms as may be just.

IIL. Courts Below
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17 In order to place the applications for the stay in context it is necessary to review briefly the decisions of the
courts below,

Superior Court, [1991] R.J.(. 2260, 82 D.L.R. (4th) 449

18 Chabot J. concluded that the dominant characteristic of the Tobacce Products Control Act was the control of
tobacco advertising and that the protection of public health was only an incidental objective of the Act. Chabot J.
characterized the Tobacco Products Controf Act as a law regulating advertising of a particular product a matter within
provincial legislative competence.

19 Chabot J. found that, with respect to s. 2(b ) of the Charter , the activity prohibited by the Act was a protected
activity, and that the notices required by the Regulations violated that Charter guarantee. He further held that the
evidence demonstrated that the dbjective of reducing the level of consumption of tobacco products was of sufficient
importance to warrant legislation restricting freedom of expression, and that the legislative objectives identified by
Parliament to reduce tobacco use were a pressing and substantial concern in a free and democratic society.

20 However, in his view, the Act did not minimally impair freedom of expression, as it did not restrict itself to
protecting young people from inducements to smoke, or limit itself to lifestyle advertising, Chabot J, found that the
evidence submitted by the respondent in support of its contention that adver tising bans decrease consumption was
unreliable and withont probative value because it failed to demonstrate that any ban of tobacco advertising would be
likely to bring about a reduction of tobacco consumption. Therefore, the respondent had not demonstrated that an
advertising ban restricted freedom of expression as little as possible. Chabot J. further concluded that the evidence of a
rational comnection between the ban of Canadian advertising and the objective of reducing overall consumption of
tobacco was deficient, if not non-existent, He held that the Act was a form of censorship and social engineering which
was incompatible with a free and democratic society and could not be justified.

Court of Appeal (on the application for a stay)

L 21 In deciding whether or not to exercise its broad power under art. 523 of the Code of Civil Procedure of Québec

to "make any order necessary to safeguard the rights of the parties", the Court of Appeal made the following obser-
vation on the nature of the relief requested: .

But what is at issue here (if the Act is found to be constitutionally valid) is the suspension of the legal effect of part
of the Act and the legal duty to comply with it for 60 days, and the suspension, as well, of the power of the ap-
propriate public authorities to enforce the Act. To suspend or delay the effect or the enforcement of a valid act of
the legislature, particularly one purporting to relate to the protection of public health or safety is a serious matter.
The courts should not lightly limit or delay the implementation or enforcement of valid legislation where the
legistature has brought that legislation into effect. To do so would be to intrude into the legislative and the ex-
ecutive spheres. [Emphasis in original.]

The Court made a partial grant of the relief sought as follows:

Since the letters of the Department of Health and Welfare and appellants’ contestation both suggest the possibility
that the.applicants may be prosecuted under Sec. 5 after December 31, 1992 whether or not judgment has been
rendered on these appeals by that date, it seems reasonable to order the suspension of enforcement under Sec. 5 of
the Act until judgment has been rendered by this Court on the present appeals. There is, after all, a serious issue as
to the validity of the Act, and it would be unfairly onerous to require the applicants to incur substantial expense in
dismantling these point of sale displays until we have resolved that issue.
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We see no basis, however, for ordering a stay of the coming into effect of the Act for 60 days folIowmg our
judgment on the appeals,

.....

Indeed, given the public interest aspect of the Act, which purports to be concerned with the protection of public'
health, if the Act were found to be valid, there is excellent reason why its effect and enforcement should not be
suspended (A.G. of Manitoba v. Metropolitan Stores (MTS} Ltd,, [1987 | S.C.R. 110, 127, 135). [Emphasis in
original.]

Court of Appeal (on the validity of the legislation), (1993] R.J.Q. 375, 102 D.L.R. (4th) 289
1. LeBel J.A. (for the majority)

22 LeBel J.A. characterized the Tobacco Products Control Act as legislation relating to public health. He also
found that it was valid as legislation enacted for the peace, order and good government of Canada.

23 LeBel I.A. apﬁlied the criteria set out in R. v. Crown Zellerbach Canada Ltd., [1988] 1 S.CR. 401 , and con-
cluded that the Act satisfied the "national concern” test and could properly rest on a purely theoretical, unproven link
between tobacco advertising and the overall consumption of tobacco.

24 LeBel J.A, agreed with Brossard J.A, that the Act infringed freedom of expression pursuant to s. 2(b ) of the
Charter but found that it was justified under s. 1 of the Charter . LeBel J.A. concluded that Chabot J. erred in his
findings of fact in failing to recognize that the rational connection and minimal impairment branches of the Oakes test
have been attenuated by later decisions of the Supreme Court of Canada, He found that the s. 1 test was satisfied since
there was a possibility that prohibiting tobacco advertising might lead to a reduction in tobacco consumption, based on
the mere existence of a [Translation] "body of opinion" favourable to the adoption of 2 ban, Further he found that the
Act appeared to be consistent with minimal impairment as it did not prohibit consumption, did not prohibit foreign
advertising and did not preclude the possibility of obtaining information about tobacco products.

2, Brossard 1A, (dissenting in part)

25 Brossard J.A. agreed with LeBel I.A. that the Tobacco Products Control Act should be characterized as public
health legislation and that the Act satisfied the "national concern" branch of the peace, order and good government
power, .

26 However, he did not think that the violation of 5. 2(b ) of the Charter could be justified, He reviewed the '
evidence and found that it did not demonstrate the existence of a connection or even the possibility of a connection
between an advertising ban and the use of tobacco. It was his opidion that it must be shown on a balance of proba-
bilities that it was at least poss1ble that the goa]s sought would be achieved. He also disagreed that the Act met the
minimal impairment requirement since in his view the Act's objectives could be met by restricting advertising without
the need for a total prohibition.

IV. Jurisdiction

27 A preliminary question was raised as to this Court's jurisdiction to grant the relief requested by the applicants.
Both the Attorney General of Canada and the interveners on the stay (several health organizations, i.e., the Heart and
Stroke Foundation of Canada, the Canadian Cancer Society, the Canadian Council on Smoking and Health, and
Physicians for a Smoke-Free Canada) argued that this Court lacks jurisdiction to order a stay of execution or of the
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proceedings which would relieve the applicants of the obligation of complying with the new regulations. Several
arguments were advanced in support of this position.

28 First, the Attorney General argued that neither the old nor the new regulations dealing with the health messages
were in issue before the lower courts and, as such, the applicants’ requests for a stay truly cloaks requests to have this
Court exercise an original jurisdiction over the matter, Second, he contended that the judgment of the Quebec Court of
Appeal is not subject to execution given-that it only declared that the Act was intra vires 5. 91 of the Constitution Act,
1867 and justified under s. 1 of the Charter . Because the lower court decision amounts to a declaration, there is,
therefore, no "proceeding” that can be stayed. Finally, the Attorney General characterized the applicants' requests as
being requests for a suspension by anticipation of the [2-month delay in which the new regulations will become
effective so that the applicants can continue to sell tobacco products for an extended period in packages containing the
health warnings required by the present regulations. He claimed that this Court has no jurisdiction to suspend the
operation of the new regulations.

29  The interveners supported and elaborated on these submissions. They also submitted that . 27 could not apply
because leave to appeal had not been granted. In any event, they argued that the words "or other relief” are not broad
enough to permit this Court to defer enforcement of regulations that were not even in existence at the time the appeal
judgment was rendered.

30  Thepowersof the Supréme Court of Canada to grant relief in this kind of proceeding are contained in s. 65.1 of
the Supreme Court Act and r. 27 of the Rules of the Supreme Court of Canada .

Supreme Court Act
31
63.1 The Court or a judge may, on the request of a party who has filed a notice of application for leave to appeal,

order that proceedings be stayed with respect to the judgment from which leave to appeal is being sought, on such
terms as to the Court or the judge seem just.

Rules of the Supreme Court of Canada

32
27. Any party against whom judgment has been given, or an order made, by the Court or any other court, may
apply to the Court for a stay of execution or other relief against such a judgment or order, and the Court may give
such relief upon such terms as may be just. '

33 Rule 27 and its predecessor have existed in substantially the same form since at least 1888 (see Rules of the

Supreme Court of Canada , 1888, General Order No. 85(17)). Its broad language reflects the language of s. 97 of the

Act whence the Court derives its rule-making power. Subsection (1)(a ) of that section provides that the rules may be
enacted:

97. ...
(a ) for regulating the procedure of and in the Court and the bringiné of cases before it from courts appealed

from or otherwise, and for the effectual execution and working of this Act and the attainment of the intention
and objects thereof;
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Although the point is now academic, leave to appeal having been granted, we would not read into the rule the limita-
tions suggested by the interveners. Neither the words of the rule nor s. 97 contain such Iimitations. In our opinion, in
interpreting the language of the rule, regard should be had to its purpose, which is best expressed in the terms of the
empowering section: to facilitate the "bringing of cases" before the Court "for the effectual execution and working of
this Act". To achieve its purpose the rule can neither be limited to cases in which leave to appeal has already been
granted nor be interpreted narrowly to apply only to an order stopping or arresting execution of the Court’s process by
a third party or freezing the judicial proceeding which is the subject matter of the judgment in appeal, Examples of the
former, traditionally described as stays of execution, are contained in the subsections of 5. 65 of the Act which have
been held to be limited to preventing the intervention of a third party such as a sheriff but not the enforcement of an
order directed to a party..See Keable v. Attorney General (Can.), {19781 2 S.C.R. 135 . The stopping or freezing of all
proceedings s traditionally referred to as a stay of proceedings. See Battle Creek Toasted Corn Fiake Co. v. Kellogg
Toasted Corn Flake Co. (1924), 55 O.L.R. 127 (C.A.) . Such relief can be granted pursuant to this Court's powers inr.

27 or s. 65.1 of the Act.

34 Moreover, we cannot agree that the adoption of s. 65.1 in 1992 (5.C, 1999, c. 8, s. 40) was intended to limit the
Court's powers under r. 27. The purpose of that amendment was to enable a single judge to exercise the jurisdiction to
grant stays in circumstances in which, before the amendment, a stay could be granted by the Court. Section 65.1
should, therefore, be interpreted to confer the same broad powers that are included inr, 27,

35 In light of the foregoing and bearing in mind in particular the language of s. 97 of the Act we cannot agree with
the first two points raised by the Attorney General that this Court is unable to grant a stay as requested by the appli-
cants, We are of the view that the Court is empowered, pursuant to both s. 65.1 and r. 27, not only'to grant a stay of
execution and of proceedings in the traditional sense, but also to make any order that preserves matters between the
parties in a state that will prevent prejudice as far as possible pending resolution by the Court of the controversy, so as
to enable the Court to render a meaningful and effective judgment. The Court must be able to intervene not only
against the direct dictates of the judgment but also against its effects. This means that the Court must have jurisdiction
to enjoin conduct on the part of a party in reliance on the judgment which, if carried out, would tend to negate or
diminish the effect of the judgment of this Court. In this case, the new regulations constitute conduct under a law that
has been declared constitutional by the lower courts,

36 This, in our opinion, is the view taken by this Court in Labait Breweries of Canada Ltd. v. Attorney General of
Canada, [1980] 1 S.C.R, 394 . The appellant Labatt, in circumstances similar to those in this case, sought to suspend
enforcement of regulations which were attacked by it in an action for a declaration that the regulations were inap-
plicable to Labatt's product. The Federal Court of Appeal reversed a lower court finding in favour of Labatt. Labatt
applied for a stay pending an appeal to this Court. Although the parties had apparently agreed to the terms of an order
suspending further proceedings, Laskin C.J. dealt with the issue of jurisdiction, an issue that apparently was contested
notwithstanding the agreement. The Chief Justice, speaking for the Court, determined that the Court was empowered
to make an order suspending the enforcement of the impugned regulation by the Department of Consumer and Cor-
porate Affairs. At page 600, Laskin C.J. responded as follows to arguments advanced on the traditional approach to the
power to grant a stay: '

It was contended that the Rule relates to judgments or orders of this Court and not to judgments or ordess of the
Court appealed from. Its formulation appears to me to be inconsistent with such 4 limitation. Nor do I think that
the position of the respondent that there is no judgment against the appellant to be stayed is a tenable one. Even if
it be so, there is certainly an order against the appellant. Moreover, I do not think thar the words of Rule 126,
authorizing this Court to grant relief against an adverse order, should be read so narrowly as to invite only in-
tervention directly against the order and not against its effect while an appeal against it is pending in this Court,
1am of the opinion, therefore, that the appellant is entitled to apply for interlocutory relief against the operation of
the order dismissing its declaratory action, and that this Court may grant relief on such terms as may be just.

[Emphasis added.]
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37 While the above passage appears to answer the submission of the respondents on this motion that Labatt was
distinguishable because the Court acted on a consent order, the matter was put beyond doubt by the following addi-
tional statement of Laskin C.J. at p. 601:

Although I am of the opinion that Rule 126 applies to support the making of an order of the kind here agreed to by
counsel for the parties, I would not wish it to be taken that this Court is otherwise without power to prevent
proceedings pending before it from being aborted by unilateral action by one of the parties pending final deter-
mination of an appeal.

Indeed, an examination of the factums filed by the parties to the motion in Labatf reveals that while it was agreed that
the dispute would be resolved by an application for a declaration, it was not agreed that pending resolution of the
dispute the enforcement of the regulations would be stayed.

38 In our view, this Court has jurisdiction to grant the relief requested by the applicants. This is the case even if the
applicants' requests for relief are for "suspension" of the regulation rather than "exemption” from it. To hold otherwise
would be inconsistent with this Court's finding in Manitoba (Attorney General) v. Metropolitan Stores (MTS) Lid.,
[19871 1 S.C.R. 110 . In that case, the distinction between “suspension" and "exemption" cases is made only after
jurisdiction has been otherwise established and the public interest is being weighed against the interests of the ap-
plicant seeking the stay of proceedings. While "suspension” is a power that, as is stressed below, must be exercised
sparingly, this is achieved by applying the criteria in Metropolitan Stores strictly and not by a restrictive interpretation
of this Court's jurisdiction, Therefore, the final argument of the Attorney General on the issue of jurisdiction also fails.

39  Finally, if jurisdiction under s. 65.1 of the Act and r. 27 were wanting, we would be prepared to find jurisdic-
tion in 5. 24(1) of the Charter . A Charter remedy should not be defeated due to a deficiency in the ancillary procedural
powers of the Court to preserve the rights of the parties pending a final resolution of constitutional rights.

V. Grounds for Stay of Pro'ceedings
' 40  The applicants rely upon the following grounds:

1. The challenged Tobacco Products Control Regulations, amendment were promulgated pursvant to ss. 9 and 17
of the Tobacco Products Control Act , 8.C. 1988, c. 20.

2. The applicants have applied to this Court for leave to appeal a judgment of the Quebec Court of Appeal dated
January 15, 1993. The Court of Appeal overturned a decision of the Quebec Superior Court declaring certain
sections of the Act to be beyond the powers of the Parliament of Canada and an un;ushfiable violation of the
Canadian Charter of Rights and Freedoms .

3. The effect of the new regulations is such that the applicants will be obliged to incur substantial unrecoverable
expenses in carrying out a complete redesign of all its packaging before this Court will have ruled on the con-
stitutional validity of the enabling legislation and, if this Court restores the judgment of the Superior Court, will
incur the same expenses a second time should they wish to restore their packages to the present design.

4. The tests for granting of a stay are met in this case:
" (i) There is a serious constitutional issue to be determined.

(ii) Compliance with the new regulations will cause irreparable harm,
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(iii) The balance of convenience, taking into account the public interest, favours retaining the status quo until
this court has disposed of the legal issues. .

V1. Analysis

41 The primary issue to be decided on these motions is whether the applicants should be granted the interlocutory
relief they seek, The applicants are only entitled to this relief if they can satisfy the test laid down in Manitoba (At-
tomey General) v. Metropolitan Stores (MTS) Ltd,, supra . If not, the applicants will bave to comply with the new
regulations, at least until such time as a decision is rendered in the main actions.

A. Interlocutory Injunctions, Stays of Proceedings and the Charter

42 The applicants ask this Court to delay the legal effect of regulations which have aiready been enacted and to
prevent public authorities from enforcing them. They further seek to be protected from enforcement of the regulations
for a 12-month period even if the enabling legislation is eventually found to be constitutionally valid. The relief sought
is significant and its effects far reaching. A careful balancing process must be undertaken.

43 On one hand, courts must be sensitive to and cautious of making rulings which deprive legislation enacted by
elected officials of its effect.

44 On the other hand, the Charter charges the courts with the responsibility of safeguarding fundamental rights.
For the courts to insist rigidly that all legislation be enforced to the letter until the moment that it is struck down as
unconstitutional might in some instances be to condone the most blatant violation of Charter rights. Such a practice
would undermine the spirit and purpose of the Charter and might encourage a government to prolong unduly final
resolution of the dispute.

45 Are there, then, special considerations or tests'which must be applied by the courts when Charter violations are
alleged and the interim relief which is sought involves the execution and enforceability of legislation?

46 Generally, the same principles should be applied by a court whether the remedy sought is an injunction or a
stay. In Metropolitan Stores , at p. 127, Beetz I. expressed the position in these words:

A stay of proceedings and an interlocutory injunction are remedies of the same nature. In the absence of a dif-
ferent test prescribed by statute, they have sufficient characteristics in comumon to be governed by the same rules
and the courts have rightly tended to apply to the granting of interlocutory stay the principles which they follow
with respect to interlocutory injunctions, .

47  We would add only that here the applicants are requesting both interlocutory (pending disposition of the ap-
peal) and interim (for a period of one year following such disposition) relief. We will use the broader term "interlo-
cutory relief” to describe the hybrid nature of the relief sought. The same principles apply to both forms of relief.

48  Metropolifan Stores adopted a three-stage test for courts to apply when considering an application for either a
. stay or an interlocutory injunction. First, a preliminary assessment must be made of the merits of the case to ensure that
there is a serious question to be tried. Secondly, it must be determined whether the applicant would suffer irreparable
harm if the application were refused. Finally, an assessment rmust be made as to which of the parties would suffer
greater harm from the granting or refusal of the remedy pending a decision on the merits. It may be helpful to consider
each aspect of the test and then apply it to the facts presented in these cases.

B. The Strength of the Plaintiff's Case
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49 Prior to the decision of the House of Lords in American Cyanamid Co. v. Ethicon Ltd.. [19751 A.C. 396 , an
applicant for interlocutory relief was required to demonstrate a "strong prima facie case” on the merits in order to
satisfy the first test. In American Cyanamid , however, Lord Diplock stated that an applicant need no longer demon-
strate a strong prima facie case. Rather it would suffice if he or she could satisfy the court that "the claim is not fri-
volous or vexatious; in other words, that there is a serious question to be tried", The American Cyanamid standard is
now generally accepted by the Canadian courts, subject to the occasional reversion to a stricter standard: see Robert I
Sharpe, Injunctions and Specific Performance (2nd ed. 1992), at pp. 2-13 to 2-20.

50 In Metropolitan Stores , Beetz J. advanced several reasons why the American Cyanamid test rather than any
more stringent review of the merits is appropriate in Charter cases. These included the difficulties involved in de-
ciding complex factual and Iegal issues based upon the limited evidence available in an interlocutory proceeding, the
impracticality of undertaking a s. ! analysis at that stage, and the risk that a tentative determination on the merits
would be macle in the absence of complete pleadings or prier to the notification of any Attorneys General.

51 The respondent here raised the poss1b111ty that the current status of the main action requued the applicants to
demonstrate something more than "a serious question to be tried." The respondent relied upon the foillowing dicta of
this Court in Laboratoire Pentagone Ltée v. Parke, Davis & Co.. [1968]1 S.C.R. 269, at p. 272:

The burden upon the appellant is much greater than it would be if the injunction were interlocutory. In such a case
the Court must consider the balance of convenience as between the parties, because the matter has not yet come to
trial. In the present case we are being asked to suspend the operation of a judgment of the Court of Appeal, de-
livered after full consideration of the merits. It is not sufficient to justify such an order being made to urge that the
impact of the injunction upon the appellant would be greater than the impact of its suspension upon the respon-
dent.

To the same effect were the comments of Kelly LA. in Adrian Messenger Services v. The Jockey Club Ltd. (No. 2)
(1972),2 O.R. 619 (C.A)), at p. 620:

Unlike the situation prevailing before trial, where the competing allegations of the parties are unresolved, on an
application for an interim injunction pending an appeal from the dismissal of the action the defendant has a
judgment of the Court in its favour, Even conceding the ever-present possibility of the reversal of that judgment
on appeal, it will in my view be in a comparatively rare case that the Court will interfere to confer upon a plaintiff,
gven on an interim basis, the very right to which the trial Court has held he is not entitled. -

And, most recently, of Philp J. in Bear Island Féundatian v. Ontario (1989), 70 O.R. (2d) 574 (H.C.), atp: 576:

While I accept that the issue of title to these lands is a serious issue, it has been resolved by trial and by appeal.
The reason for the Supreme Court of Canada granting leave is unknown and will not be known until they hear the
appeal and render judgment. There is not before me at this time, therefore, a serious or substantial issue to be tried.
It has already been tried and appealed. No attempt to stop harvesting was made by the present plaintiffs before
trial, nor before the appeal before the Court of Appeal of Ontario, The issue is no longer an issue’at trial,

52 According to the respondent, such statements suggest that once a decision has been rendered on the merits at
trial, either the burden upon an applicant for interlocutory relief increases, or the applicant can no longer obtain such
relief, While it might be possible to distingnish the above authorities on the basis that in the present case the trial judge
agreed with the applicant's position, it is not necessary to do so. Whether or not these statements reflect the state of the
iaw in private applications for interlocutory relief, which may well be apen to question, they have no application in
Charter cases,
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53 The Charter protects fundamental rights and freedoms. The importance of the interests which, the applicants
allege, have been adversely affected require every court faced with an alleged Charter violation to review the matter
carefully. This is so even when other courts have concluded that no Charter breach has occurred. Furthermore, the
compiex nature of most constitutional rights means that a motions court will rarely have the time to engage in the
requisite extensive analysis of the merits of the applicant's claim. This is true of any application for interlocutory relief
whether or not a trial has been conducted. It follows that we are in complete agreement with the conclusion of Beetz J.
in Metropolitan Stores , at p. 128, that "the American Cyanamid ‘serious question' formulation is sufficient in a con-
stitutional case where, as indicated below in these reasons, the public interest is taken into consideration in the balance
of convenience.”

54  What then are the indicators of "a serious question 1o be tried"? There are no specific requirements which must
be met in order to satisfy this test. The threshold is a low one. The judge on the application must make a preliminary
assessment of the merits of the case. The decision of a lower court judge on the merits of the Charter claim is a re-
levant but not necessarily conclusive indication that the issues raised in an appeal are serious: see Metropolitan Stores,
supra , atp. 150. Similarly, a decision by an appellate court to grant leave on the merits indicates that serious questions
are raised, but a refusal of leave in a case which raises the same issues cannot automatically be taken as an indication
of the Jack of strength of the merits.

55 Once satisfied that the application is neither vexatious nor frivalous, the motions judge should proceed to
consider the second and third tests, even if of the opinion that the plaintiff is unlikely to succeed at trial. A prolonged
examination of the merits is generally neither necessary nor desirable.

56 Two exceptions apply to the general rule that a judge should not engage in an extensive review of the merits.
The first arises when the result of the interlocutory motion will in effect amount to a final determination of the action.
This will be the case either when the right which the applicant seeks to protect can only be exercised immediately or
not at all, or when the result of the application will impose such hardship on one party as to remove any potential
benefit from proceeding to trial. Indeed Lord Diplock modified the American Cyanamid principle in such a situation in
NW.L Ltd. v. Woods, [197911 W.IL.R. 1204 . atp. 1307:

Where, however, the grant or refusal of the interlocutory injunction will have the practical effect of putting an end
to the action because the harm that will have been already cansed to the losing party by its grant or its refusal is
complete and of a kind for which money cannot constitute any worthwhile recompense, the degree of likelihood
that the plaintiff would have succeeded in establishing his right to an injunction if the action had gone to trial is a
factor to be brought into the balance by the judge in welghlng the risks that injustice may result from his deciding
the application one way rather than the other.

Cases in whlch the applicant seeks to restrain plcketmg may well fall within the scope of this exception. Several cases
indicate that this exception is already applied to some extent in Canada,

57 In Trieger v. Canadian Broadcasting Corp. (1988), 54 D.L.R. (4th) 143 (Ont. H.C.) , the leader of the Green .
Party applied for an interlocutory mandatory injunction allowing him to participate in a party leaders’ debate to be
televised within a few days of the hearing. The applicant's only real interest was in being permitted to participate in the
debate, not in any subsequent declaration of his rights. Campbell J. refused the application, stating at p, 152:

This is not the sort of relief that should be granted on an interlocutory application of this kind. The legal issues -
involved are complex and I am not satisfied that the applicant has demonstrated there is a serious issue to be tried
in the sense of a case with enough legal merit to justify the extraordinary intervention of this court in makmg the
order sought without any trial at all. [Emphasis added.]

58 In Tremblay v. Daigle. [1989] 2 S.C.R. 530 , the appellant Daigle was appealing an interlocutory injunction
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granted by the Quebec Superior Court enjoining her from having an abortion. In view of the advanced state of the
appellant's pregnancy, this Court went beyond the issue of whether or not the interiocutory injunction should be
discharged and immediately rendered a decision on the merits of the case.

59 The circumstances in which this exception will apply are rare. When it does, a more extensive review of the
merits of the case must be undertaken. Then when the second and third stages of the test are considered and appiied the
anticipated result on the merits should be borne in mind.

60 The second exception to the American Cyanamid prohibition on an extensive review of the merits arises when
the question of constitutionality presents itself as a simple question of law alone. This was recognized by Beetz J. in
Metropolitan Stores , at p. 133:

There may be rare cases where the question of constitutionality will present itself as a simple question of law
alone which can be finally settted by a motion judge. A theoretical example which comes to mind is one where
Parliament or a legislature would purport to pass a law imposing the beliefs of a state religion, Such a law would
violate s. 2(a ) of the Canadian Charter of Rights and Freedoms , could not possibly be saved under s. 1 of the
Charter and might perhaps be struck down right away; see Attorney General of Quebec v. Quebec Association of
Protestant School Boards, [19841 2 8.C.R. 66, at p. 88. It is trite to say that these cases are exceptional.

A judge faced with an application which fails within the extremely narrow confines of this second exception need not
consider the second or third tests since the existence of irreparable harm or the location of the balance of convenience
are irrelevant inasmuch as the constitutional issue is finally determined and a stay is unnecessary.

61 The suggestion has been made in the private law context that a third exception to the American Cyanamid
“serious question to be tried" standard should be recognized in cases where the factual record is largely settled prior to
the application being made. Thus in Dialadex Communications Inc. v. Crammond (1987), 34 DI.R. (4th) 362 (Ont.
H.C.}, at p. 396, it was held that:

Where the facts are not substantially in dispute, the plaintiffs must be able to establish a strong prima facie case
and must show that they will suffer irreparable harm if the injunction is not granted. If there are facts in dispute, a
Iesser standard must be met., In that case, the plaintiffs must show that their case is not a frivolous one and there is
a substantial question to be tried, and that, on the balance of convenience, an injunction shouid be granted.

To the extent that this exception exists at all, it should not be applied in Charter cases. Even if the facts upon which the
Charter breach is alleged are not in dispute, all of the evidence upon which the 5. 1 issue must be decided may not be
before the motions court. Furthermore, at this stage an appellate court will not normally have the time to consider even
a complete factual record properly. It follows that a motions court should not attempt to undertake the careful analysis
required for a consideration of s. 1 it an interlocutory proceeding, .

C. Irreparable Harm

62 Beetz J. determined in Metropolitan Stores , at p. 128, that "[t]he second test consists in deciding whether the
litigant who seeks the interlocutory injunction would, unless the injunction is granted, suffer irreparable harm". The
harm which might be suffered by the respondent, should the relief sought be granted; has been considered by some
courts at this stage. We are of the opinion that this is more appropriately dealt with in the third part of the analysis. Any
alleged harm to the public interest should also be considered at that stage.

63 At this stage the only issue t6 be decided is whether a refusal to grant relief could so adversely affect the
applicants’ own interests that the harm could not be remedied if the eventual decision on the merits does not accord
with the result of the interlocutory application. '
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64  "Trreparable" refers to the nature of the harm suffered rather than its magnitude. It is harm which either cannot
be quantified in monetary terms or which cannot be cured, usually because one party cannot collect damages from the
other. Examples of the former include instances where one party will be put out of business by the court's decision
(R.L. Crain Inc. v. Hendry (1388). 48 D.I.R. (4th) 228 (Sask. Q.B.) ); where one party will suffer permanent market
loss or irrevocable damage to its business reputation {(American Cyanamid, supra ); or where a permanent loss of
natural resources will be the result when a challenged activity is not enjoined (MacMillan Bloedel Ltd. v. Mullin,
(198513 W.W.R. 577 (B.C.C.A.) ). The fact that one party may be impecunious does not automatically determine the
application in favour of the other party who will not ultimately be able to collect damages, although it may be a re-
levant consideration (Hubbard v. Pitt, [1976]1 O.B. 142 (C.A.)).

65 The assessment of irreparable harm in interlocutory applications involving Charter rights is a task which will
often be more difficult than a comparable assessment in a private law application. One reason for this is that the notion
of irreparable harm is closely tied to the remedy of damages, but damages are not the primary remedy in Charter cases.

66 This Court has on several occasions accepted the principle that damages may be awarded for a breach of
Charter rights: (see, for example, Mills v. The Queen, [1986] | S.C.R. 863 , at pp. 883, 886, 943 and 971; Nelles v.
Oniario, [1989] 2 S.C.R. 170 , at p. 196). However, no body of jurisprudence has yet.developed in respect of the
principles which might govern the award of damages under s. 24(1) of the Charter . In light of the uncertain state of the
law regarding the award of damages for a Charter breach, it will in most cases be impossible for a judge on an in-
terlocutory application to determine whether adequate compensation could ever be obtained at trial. Therefore, until
the law in this area has developed further, it is appropriate to assume that the financial damage which will be suffered
by an applicant following a refusal of relief, even though capable of quantification, constitutes irreparable harm.

D. The Balance of Inconvenience and Public Interest Considerations

67  The third test to be applied in'an application for interlocutory relief was described by Beetz J. in Metropolitan
Stores at p. 129 as: "a determination of which of the two parties will suffer the greater harm from the granting or
refusal of an interlocutory injunction, pending a decision on the merits". In light of the relatively low threshold of the
first test and the difficulties in applying the test of irreparable harm in Charter cases, many mterlocutory proceedings
will be determined at this stage.

68 The factors which must be considered in assessing the "balance of inconvenience” are numerous and will vary
in each individual case. In American Cyanamid , Lord Diplock cautioned, at p. 408, that;

[i]t would be unwise to attempt even to list all the various matters which may need to be taken into consideration
in deciding where the balance lies, let alone to suggest the relative weight to be attached to them. These w111 vary
from case to case. .

He added, at p. 409, that "there may be many other special factors to be taken into consideration in the particular
circumstances of individual cases."

69  The decision in Metropolitan Stores , at p. 149, made clear that in all constitutional cases the public interest is
a 'special factor' which miust be considered in assessing where the balance of convenience lies and which must be
"given the weight it should carry." This was the approach properly followed by Blair J. of the General Division of the
Ontario Court in Ainsley Financial Corp. v. Ontario Securities Commission (1993), 14 O.R. (3d) 280, at pp. 303-4:

Interlocutory injunctions involving a challenge to the constitutional validity of legislation or to the authority of a
law enforcement agency stand on a different footing than ordinary cases involving claims for such relief as be-
tween private litigants. The interests of the public, which the agency is created to protect, must be taken into
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account and weighed in the balance, along with the interests of the private litigants.
1. The Pyblic Interest

70 Some general guidelines as to the methods to be used in assessing the balance of inconvenience were elabo-
rated by Beetz J. in Metropolitan Stores . A few additional pomts may be made. It is the "polycentnc" nature of the
Chartér whith requires a consideration of the public interest in determmmg the balance of convenience: see Jamie
Cassels, "An Inconvenient Balance: The Injunction as a Charter Remedy", in J. Berryman, ed., Remedies: Issues and
Perspectives , 1991, 271, at pp. 301-5. However, the government does not have a monopoly on the public mterest As
Cassels points out at p. 303:

While it is of utmost importance to consider the public interest in the balance of convenience, the public interest in
Charter litigation is not unequivocal or asymmetrical in the way suggested in Metropolitan Stores . The Attorney
General is not the exclusive representative of a monolithic “public” in Charter disputes, nor does the appiicant
always represent only an individualized claim. Most often, the applicant can also claim to represent one vision of

* the "public interest”, Similarly, the public interest may not always gravitate in favour of enforcement of existing
legislation,

71 It is, we think, appropriate that it be open to both parties in an interlocutory Charter proceeding to rely upon
considerations of the public interest. Each party is entitled to make the court aware of the damage it might suffer prior
to a decision on the merits. In addition, either the applicant or the respondent may tip the scales of convenience in its
favour by demonsirating to the court a compelling public iriterest in the granting or refusai of the relief sought, "Public
interest" includes both the concerns of society generally and the particular interests of identifizble groups.

72 We would therefore reject an approach which excludes consideration of any harm not directly suffered by a
party to the application. Such was the position taken by the trial judge in Morgentaler v. Ackroyd (1983}, 150 D.L.R,
(3d) 59 (Ont, H.C.) , per Linden J., at p. 66,

The applicants rested their argument mainly on the irreparable loss to their potential women patients, who would
be unable to secure abortions if the clinic is not allowed to perform them. Even if it were established that zhese

women would suffer irreparable harm, such evidence would not indicate any ixrepatable harm to these applicants .

, which would warrant this court issuing an injunction at their behest. [Emphasis in original.]

73 - When a private applicant alleges that the public interest is at rigk that harm must be demonstrated. This is since
private applicants are normally presumed to be pursuing their own interests rather than those of the public at large. In
considering the balance of convenience and the public interest, it does not assist an apphcant to claim that a given
government authority does not represent the public interest. Rather, the applicant must convmce the court of the public
interest benefits which will flow from the grantmg of the relief sought.

74 Courts have addressed the issue of the harm fo the public interest which can be relied upon by a public au-

thority in different ways. On the one hand is the view expressed by the Federal Court of Appeal in Attorney General of

Canada v. Fishing Vessel Owners' Association of B.C., [1985] 1 E.C. 791 , which overturned the trial judge's issuance
. of an injunction restraining Fisheries Officers from implementing a ﬁshmg plan adopted under the Fisheries Act
R.S.C. 1970, ¢, F-14, for several reasons, including, at p. 795:

(b) the Judge assumed that the grant of the injunction would not cause any damage to the appellants This was
wrong. When a public authority is prevented from exercising its statutory powers, it can be said, in a case like the
present one, that the public interest, of which that authority is the guardlau, suffers irreparable harm.

This dictum received the guarded approval of Beetz J. in Metropolitan Stores at p. 139. It was applied by the Trial
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Division of the Federal Court in Esquimalt Anglers’ Association v. Canada (Minister of Fisheries and Oceans) (1988
21 ET.R. 304.

75 A contrary view was expressed by McQuaid J.A. of the P.E.L Court of Appeal in Island Telephone Co., Re
(1987). 67 Nfld. & P.ELR. 158 , who, in granting a stay of an order of the Public Utilities Commission pending
appeal, stated at p. 164:

I can see no circumstances whatsoever under which the Commission itself could be inconvenienced by a stay
pending appeal. As a regulatory body, it has no vested interest, as such, in the outcome of the appeal. In fact, it is
not inconceivable that it should welcome any appeal which goes especially to its jurisdiction, for thereby it is
provided with clear guidelines for the future, in situations where doubt may have therefore existed. The pub lic
interest is equally well served, in the same sense, by any appeal....

76 In our view, the concept of inconvenience should be widely construed in Charter cases, In the case of a public
authority, the onus of demonstrating irreparable harm to the public interest is less than that of a private applicant. This
is partly a function of the nature of the public authority and partly a function of the action sought to be enjoined. The
test will nearly always be satisfied simply upon proof that the anthority is charged with the duty of promoting or
protecting the public interest and upon some indication that the impugned legislation, regulation, or activity was
undertaken pursuant to that responsibility. Once these minimal requirements have been met, the court should in most
cases assume that irreparable harm to the public interest would result from the restraint of that action.

77 A court should not, as a general rule, attempt to ascertain whether actual harm would result from the restraint
sought. To do so would in effect require judicial inquiry into whether the government is governing well, since it
implies the possibility that the government action does not have the effect of promoting the public interest and that the
restraint of the action would therefore not harm the public interest. The Charter does not give the courts a licence to
evaluate the effectiveness of government action, but only to restrain it where it encroaches upon fundamental rights.

78 Consideration of the public interest may also be influenced by other factors. In Metropolitan Stores., it was
observed that public interest considerations will weigh more heavily in a "suspension" case than in an "exemption”
case. The reason for this is that the public interest is much less likely to be detrimentally affected when a discrete and
limited number of applicants are exempted from the application of certain provisions of a law than when the appli-
cation of certain provisions of a law is suspended entirely. See Black v. Law Society of Alberta (1983). 144 D1 R. (3d)

N 439 ; Vancouver General Hospital v. Stoffman (1985), 23 D.L.R, (4th} 146 ; Rio Hotel Ltd. v. Commission des licences
et permis d'alcool, [1986] 2 S.C.R. ix.

79 Similarly, even in suspension cases, a court may be able to provide some relief if it can sufficiently limit the
scope of the applicant's request for relief so that the general public interest in the continued application of the law is not
affected. Thus in Ontario Jockey Club v. Smith(1922), 22 O.W.N. 373 (H.C.), the court restrained the enforcement of
an impugned taxation statute agamst the applicant but ordered him to pay an amount equivalent to the tax into court
pending the disposition of the main action.

2. The Status Quo

80 In the course of discussing the balance of convenience in American Cyanamid , Lord Dlplock stated at p, 408
that when everything else is equal, "it is a counsel of prudence to ... preserve the status quo.” This approach would
seem to be of limited value in private law cases, and, although there may be exceptions, as a general rule it has no merit
as such in the face of the alleged violation of fundamental rights. One of the functions of the Charter is to provide
individuals with a tool to challenge the existing order of things or status quo. The issues have to be balanced in the
manner described in these reasons.
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E. Summary

81 It may be helpful at this stage to review the factors to be considered on an application for interlocutory relief in
a Charter case.

82  Asindicated in Metropolitan Stores , the three-part American Cyanamid test should be applied to applications
for interlocutory injunctions and as well for stays in both private law and Charter cases.

83 At the first stage, an applicant for interlocutory relief in a Charter case must demonstrate a serious question to
be tried. Whether the test has been satisfied should be determined by a motions judge on the basis of common sense
and an extremely limited review of the case on the merits, The fact that an appellate court has granted leave in the main
action is, of course, a relevant and weighty consideration, as is any judgment on the merits which has been rendered,
although neither is necessarily conclusive of the matter. A motions court should only go beyond a preliminary inves-
tigation of the merits when the result of the interlocutory motion will in effect amount to a final determination of the
action, or when the constitutionality of a challenged statute can be determined as a pure question of law. Instances of
this sort will be exceedingly rare. Unless the case on the merits is frivolous or vexatious, or the constitutionality of the
statute is a pure question of law, a judge on a motion for relief must, as a general rule, consider the second and third
stages of the Metropolitan Siores test.

84  Atthe second stage the applicant must convince the court that it will suffer irreparable harm if the relief is not
granted. Trreparabie’ refers to the nature of the harm rather than its magnitude. In Charter cases, even quantifiable
financial loss relied upcn by an applicant may be considered irreparable harm so long as it is unclear that such loss
could be recovered at the time of a decision on the merits.

85 The third branch of the test, requiring an assessment of the balance of inconvenience, will often determine the
result in applications involving Charter rights. In addition to the damage each pariy alleges it will suffer, the interest of
the public must be taken into account. The effect a decision on the application will have upon the public interest may
be relied upon by either party, These public interest considerations will carry less weight in exemption cases than in
suspension cases. When the nature and declared purpose of legislation is to promote the public interest, a motions
court should not be concerned whether the legislation actually has such an effect. It must be assumed to do so. In order
to overcome the assumed benefit to the public interest arising from the continued application of the legislation, the
applicant who relies on the public interest must demonstrate that the suspension of the legislation would itself provide
a public benefit.

36 We would add to this brief summary that, as a general rule, the same prmcxpies would apply when a gov-
ernment authority is the apphcant in a motion for interlocutory relief. However, the issue of public interest, as an
aspect of irreparable harm to the interests of the government, will be considered in the second stage. It will again be
considered in the third stage when harm to the applicant is balanced with harm to the respondent including any harm to
the public interest established by the latter.

VII Application of the Principles to these Cases
A. A Serious Question to be Tried

87  The applicants contend that these cases raise several serious issues to be tried. Among these is the question of
the application of the rational connection and the minimal impairment tests in order to justify the infringement upon
freedom of expression occasioned by a blanket ban on tobacco advertising. On this issue, Chabot I, of the Quebec
Superior Court and Brossard J.A. in dissent in the Court of Appeal held that the government had not satisfied these
tests and that the ban could not be justified under s. 1 of the Charter . The majority of the Court of Appeal held that the
ban was justified. The conflict in the reasons arises from different interpretations of the extent to which recent juri-
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sprudence has relaxed the onus fixed upon the state in R. v. Oakes, [1986] 1 S8.C.R. 103, to justify its action in public
welfare initiatives. This Court has granted leave to hear the appeals on the merits. When faced with separate motions
for interlocutory relief pertaining to these cases, the Quebec Court of Appeal stated that "[wlhatever the outcome of
these appeals, they clearly raise serious constitutional issues." This observation of the Quebec Coust of Appeal and the
decision to grant leaves to appeal clearly indicate that these cases raise serious questions of law.

B, Irreparable Harm

88  The applicants allege that if they are not granted interlocutory relief they will be forced to spend very large
sums of money immediately in order to comply with the regulations. In the event that their appeals are allowed by this
Court, the applicants contend that they will not be able either to recover their costs from the government or to revert to
their current packaging practices without again incurring the same expense.

89 Monetary loss of this nature will not usvally amount to irreparable harm in private law cases. Where the
government is the unsnccessful party in a constitutional claim, however, a plaintiff will face a much more difficult task
in establishing constitutional liability and obtaining monetary redress. The expenditures which the new regulations
require will therefore impose irreparable harm on the applicants if these motions are denied but the main actions are
successful on appeal.

C. Balance of Inconvenience

S0 Among the factors which must be considered in order to determine whether the granting or withholding of
interlocutory relief would occasion greater inconvenience are the nature of the relief sought and of the harm which the
parties contend they will suffer, the nature of the legislation which is under attack, and where the public interest lies.

91 The losses which the applicants would suffer should relief be denied are strictly financial in nature. The re-
quired expenditure is significant and would undoubtedly impose considerable economic hardship on the two compa-
nies. Nonetheless, as pointed out by the respondent, the applicants are large and very successful corporations, each
with annual earnings well in excess of $50,000,000. They have a greater capacity to absorb any loss than would many
smaller enterprises. Secondarily, assuming that the demand for cigarettes is not solely a function of price, the com-
panies may also be able to pass on some of their losses to their customers in the form of price increases. Therefore,
although the harm suffered may be irreparable, it will not affect the long-term viability of the applicants,

92 Second, the applicants are two companies who seek to be exempted from compliance with the latest regula-
tions published under the Tobacco Products Control Act . On the face of the matter, this case appears to be an "ex-

"emption case" as that phrase was used by Beetz J. in Metropolitan Stores . However, since there are only three tobacco
producing companies operating in Canada, the application really is in the nature of a "suspension case". The applicants

. admitted in argument that they were in effect seeking to suspend the application of the new regulations to all tobacco
producing companies in Canada for a period of one year following the judgment of this Court on the merits. The result
of these motions will therefore affect the whole of the Canadian tobacco producing industry. Further, the impugned
provisions are broad in nature. Thus it is appropriate to classify these applications as suspension cases and therefore
ones in which "the public interest normally carries greater weight in favour of compliance with existing legislation" (p.
147).

93 The weight accorded to public interest concerns is partly a function of the nature of legislation generally, and
partly a function of the purposes of the specific piece of legislation under attack, As Beetz J. explained, at p. 135, in
Metropolitan Stores :

Whether or not they are ultimately held to be constitutional, the laws which litigants seek to suspend or from
which they seek to be exempted by way of interlocutory injunctive relief have been enacted by demo cratical-
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ly-elected legislatures and are generally passed for the common good, for instance: ... the protection of public
health ... It seems axiomatic that the granting of interlocutory injunctive relief in most suspension cases and, up to
a point, as will be seen later, in quite a few exemption cases, is susceptible temporarily to frustrate the pursuit of
the common good. [Emphasis added.]

94 The regulations under attack were adopted pursuant to s. 3 of the Tobacco Products Control Act which states:

3. The purpose of this Act is to provide a legislative response to a national public health problem of substantiai
and pressing concern and, in particular,

(a ) to protect the health of Canadians in the light of conclusive evidence implicating tobacco use in the in-
cidence of numerous debilitating and fatal diseases;

(b ) to protect young persons and others, to the extent that is reasonable in a free and democratic society, from
inducements to use tobacco products and consequent dependence on them; and

(¢ ) to enhance public awareness of the hazards of tobacco use by ensuring the effective communication of
pertinent information to consumers of tobacco preducts.

95 The Regulatory Impact Analysis Statement, in the Canada Gazette , Part IT, Vol, 127, No. 16, p. 3284, at p.
3285, which accompanied the regulations stated:

The increased number and revised format of the health messages reflect the strong consensus of the public health
community that the serious health hazards of using these products be more fully and effectively communicated to
consumers. Support for these changes has been manifested by hundreds of letters and a number of submissions by
public heafth groups highly critical of the initial repulatory requirements under this legislation as well as a number
of Departmental studies indicating their need.

96 These are clear indications that the government passed the regulations with the intention of protecting public

health and thereby firthering the public good. Further, both parties agree that past studies have shown that health

warnings on tobacco product packages do have some effects in terms of increasing public awareness of the dangers of

smoking and in reducing the overall incidence of smoking in our society. The applicants, however, argued strenuously

that the government has not shown and cannot show that the specific requirements imposed by the impugned regula-

tions have any positive public benefits. We do not think that such an argument assists the applicants at this interlo-
cutory stage.

97  When the government declares that it is passing legislation in order to protect and promote public health and it
is shown that the restraints which it seeks to place upon an industry are of the same nature as those which in the past
have had positive public benefits, it is not for a court on an interlocutory motion to assess the actual benefits which will
result from the specific terms of the legislation. That is particularly so in this case, where this very matter is one of the
main issues to be resolved in the appeal. Rather, it is for the applicants to offset these public interest considerations by
demonstrating 2 more compelling public interest in suspending the application of the legislation,

o8 The applicants in these cases made no attempt to argue any public interest in the continued application of
current packaging requirements rather than the new requirements. The only possible public interest is that of smokers'
not having the price of a package of cigarettes increase. Such an increase is not likely to be excessive and is purely
economic in nature. Therefore, any public interest in maintaining the current price of tobacco products cannot carry
much weight. This is particularly so when it is balanced against the undeniable importance of the public interest in
health and in the pre vention of the widespread and serious medical problems directly atfributable to smoking.
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99 The balance of inconvenience weighs strongly in favour of the respondent and is not offset by the irreparable
harm that the applicants may suffer if relief is denied. The public interest in health is of such compelling importance
that the applications for a stay must be dismissed with costs to the successful party on the appeal.

Applications dismissed,
Soflicitors of record: |
Solicitors for the applicant RIR — MacDonald Inc.: Mackenzie, Gervais , Montreal,
Solicitors for the applica_nt Imperial Tobacco Inc.: Ogilvy, Renault , Montreal.
Solicitors for the respondent: Cét¢ & Ouellet , Montreal.
Solicitors for the interveners on the application for interlocutory relief the Heart and Stroke Foundation of Canada, the
Canadian Cancer Society, the Canadian Councii on Smoking and Health, and Physicians for a Smoke-Free Canada:

McCarthy, Tétrault , Toronto,

END OF DOCUMENT
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Case Name:
BDC Venture Capital Inc. v. Natural Convergence Inc.

IN THE MATTER OF an Application under Section 101 of the
Courts of Justice Act, R.S.0. 1990, ¢. c¢.43, as amended, and
Section 47 of the Bankruptey and Insolvency Act, R.S.C. 1985,
c. B-3, as amended
Between
BDC Venture Capital Inc., Applicant, (Respondent in Appeal),
and
Natural Convergence Inc., Respondent, (Respondent in Appeal)

[2009] O.J. No. 3611
2009 ONCA 637
266 0.A.C. 56
180 A.C.W.S. (3d) 80
Dockets: M37941, M37942 (C50876)
Ontario Court of Appeal
Toronto, Ontario

S.E. Lang J.A.
(In Chambers)

Heard: September 1, 2009.
Judgment: September 2, 2009.

(24 paras.)

Bankruptcy and insolvency law -- Proceedings -- Practice and procedure -- Stays -- Pending con-
current proceedings -- Motion by potential purchaser of assets of bankrupt to lift stay of order ap-
proving sale allowed -- Appellant from order failed to show it would suffer irveparable harm if stay
lifted, as its claim to contractual right to use certain codes of insolvent company would survive sale
-- Barnkruptcy and Insolvency Act, ss. 187, 1935.
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Corporations, partnerships and associations law -- Corporations -- Sale of a business -- Motion by
potential purchaser of assets of bankrupt to lift stay of order approving sale allowed -- Appellant
from order failed to show it would suffer irreparable harm if stay lifted, as its claim to contractual
right to use certain codes of insolvent company would survive sale.

Motion by Broadview Networks to lift the stay of an order permitting the interim receiver of Natu-
ral Convergence to sell its assets to Broadview. BluArc Communications had appealed from the or-
der and an automatic stay resulted. Both BluArc and Broadview had been Natural's customers be-
fore it experienced financial problems. Broadview had been providing financial assistance to Natu-
ral to keep the business going and had worked out a deal under which it would purchase the com-
pany's assets. The deal involved a no-shop clause precluding Natural from seeking other buyers.
None of Natural's secured creditors opposed the asset sale, despite the fact it would provide pro-
ceeds less than that needed to satisfy Natural's total indebtedness. Once the receiver was appointed,
it applied for the court's directions with respect to the asset sale. The court approved the sale to
Broadview. BluArc appealed, arguing its license with Natural to use certain source codes would be
interfered with if the sale was permitted to go ahead. Broadview sought a declaration that BluArc
lacked standing to bring its appeal.

HELD: Motion allowed. The stay of the order permitting the sale was lifted. The judge lacked juris-
diction to decide BluArc lacked standing to bring its appeal. To do so would be tantamount to
quashing its appeal. Broadview did not establish it would suffer irreparable harm if the stay was not
lifted. However, BluArc failed to show it would suffer irreparable harm if the stay was lifted. It
would still have contractual recourse to obtain the source codes if the sale proceeded.

Statutes, Regulations and Rules Cited:
Bankruptcy and Insolvency Act, R.5.C. 1985, c. B-3, s. 47, s. 187(5), s. 195, 5. 244
Courts of Justice Act, R.S.0. 1990, c. C.43,s. 101

Appeal From:

On appeal from the orders of Justice Stanley J. Kershman of the Superior Court of Justice dated Ju-
ly 31, 2009 and on a motion and cross-motion to impose or cancel a stay pending appeal.

Counsel:

Graham D. Smith and Jason Wadden, for the moving party, Broadview Networks Inc.
Matthew J. Halpin, for the responding party, BluArc Communications Inc.

Sam Babe, for the creditor, MMV Financial Inc.

Ian B. Houle, for the interim receiver, PriceWaterhouseCoopers Inc.

1 S.E. LANG J.A.:-- The moving party, Broadview Networks Inc. (Broadview), seeks relief
that will allow PriceWaterhouseCoopers (PwC), the interim receiver, to sell the assets of Natural
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Convergence Inc. (NCI) to Broadview. The respondent, BluArc Communications Inc. (BluArc)
opposes that relief.

2 In separate orders on July 31, 2009, the application judge appointed the receiver (the Receiv-
ership Order) and ordered the asset sale to Broadview (the Sale Order). BluArc appealed from these
orders. On appeal, the Orders were stayed automatically pursuant to s. 195 of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3 (BIA). Broadview moves to cancel the stay. MMV Financial
Inc. (MMYV), a secured creditor, supports Broadview's motion. PwC also filed materials and made
submissions on this motion.

3 All parties agreed during argument that the appeal should be expedited. Accordingly, the ap-
peal is expedited to be heard by this court on September 10, 2009. Forty-five minutes are allotted to
the appellant BluArc and 40 minutes are allotted to the respondent Broadview, The parties agree
they will be able to perfect the appeal in a timely manner because their facta for this motion can be
readily adapted for the purposes of the appeal. However, no party to this motion filed the material
that was before the application judge or the application judge's reasons for granting the Orders.
These materials must be included in the appeal book. Subject to any other order, I also note that the
September 10 date may, if appropriate, allow for a panel review of this decision.

4 I am advised that BluArc is seeking a variation of the Orders pursuant to s. 187(5) of the BIA
and the parties are scheduled to appear before the application judge tomorrow, September 3, 2009.
BluArc advises that it will deliver its material for that motion today.

5 Although BluArc appealed both the Receivership and Sale Orders, it became clear during ar-
gument that it did not object to PwC's appointment as receiver; it merely challenged PwC's right to
proceed with the asset sale. Thus, the real issue is not about the appointment of the receiver but
about whether the sale proceeds pending the appeal. Broadview primarily seeks cancellation of the
automatic stay of all appealed proceedings pursuant to s. 195 of the BIA. This court has a broad
discretion to vary or cancel the automatic stay if "the appeal is not being prosecuted diligently, or
for such other reason as the [court] may deem proper”.

6 While the moving party did not abandon its secondary "abuse of process” stay argument de-
finitively, nor its argument for a stay of the appeal, neither did it pursue these issues in oral argu-
ment. In any event, I see no abuse of process arising from BluArc's stated intention to also bring a
variation motion before the application judge. Accordingly, these reasons focus on whether the s.
195 automatic stay should be cancelled in the circumstances of this case.

7 In light of the need to deliver a decision on this motion expeditiously, these reasons refer only
to facts essential to the disposition. However, a brief overview will provide some context.

8 NCI developed software that enabled its licensees, including Broadview and BluAre, to sell
voice-over-internet-protocol telephone support services to customers. As early as March 2008, NCI
was in financial straits and began attempting to market its business or to secure financing. As a way
of providing financial assistance to NCI, Broadview purchased software licences from NCI in
March 2009 for approximately $444.000.

9 With financial problems continuing, on July 16, 2009, Broadview offered to purchase NCI's
assets. NCI agreed with the terms. The offer included a "no shop" provision that prohibited NCI
from seeking other purchasers. The offer was also said to include a premium on the purchase price.
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10 On July 22, 2009, BDC Capital Inc. (BDC), a secured creditor, served a Notice of Intention
to Enforce Security on NCI pursuant to s. 244 of the BIA. On July 24, 2009, Broadview provided
NCI with an unsecured loan to pay its remaining employees. The remaining employees were said to
be necessary to maintain the software's source code.

11 Although PwC initially asked for approval of the sale to Broadview, it apparently delivered
an amended notice later on July 31 that simply asked the court for directions regarding the sale. In
its accompanying report to the application judge about Broadview's offer, PwC stated that it was
"uncertain as to the level of interest" that other parties expressed in buying NCI's assets and that in
the "absence of contacting" other interested parties, the receiver "cannot comment on the commer-
cial reasonableness of the Agreement". PwC sought "the Court's direction with respect to the com-
pletion of the Agreement". The application judge granted both orders.

12 While I do not have the benefit of any of the materials filed before the application judge, or
the application judge's reasons, the material before me indicates that all NCI's senior secured credi-
tors, including BDC and MMV and Comerica, agreed to the asset sale, even though the proceeds of
sale would be less than NCI's total indebtedness to those creditors. No one opposed the sale. While
PwC's second report, filed in this court, suggests that BDC is now amenable to a more open sale
process, BDC did not appear on this motion. MMYV, the only secured creditor who did appear, con-
tinues to support the Sale Order made by the application judge.

13 In any event, Broadview argues that the stay should be cancelled because BluArc has no
standing to challenge the Orders that it has appealed. Broadview describes BluArc as a "bitter bid-
der" and argues that the test for cancellation of the stay should be based on the following discussion
in Skyepharma PLC v. Hyal Pharmaceutical Corporation, [2000] O.J. No. 467 (C.A.):

[14] Although the issues considered in these cases are not identical to the case at
bar, the reasoning applies to the issue raised on this appeal. If an unsuccessful
prospective purchaser does not acquire an interest sufficient to warrant being
added as a party to a motion to approve a sale, it follows that it does not have a
right that is finally disposed of by an order made on that motion.

[15] There are two main reasons why an unsuccessful prospective purchaser does
not have a right or interest that is affected by a sale approval order. First, a pro-
spective purchaser has no legal or proprietary right in the property being sold.
Offers are submitted in a process in which there is no requirement that a particu-
lar offer be accepted. Orders appointing receivers commonly give the receiver a
discretion as to which offers to accept and to recommend to the court for approv-
al. The duties of the receiver and the court are to ensure that the sales are in the
best interests of those with an interest in the proceeds of the sale. There is no
right in a party who submits an offer to have the offer, even if the highest, ac-
cepted by either the receiver or the court: Crown Trust v. Rosenberg, supra
[1986] O.J. No. 2600.

[16] Moreover, the fundamental purpose of the sale approval motion is to con-
sider the best interests of the parties with a direct interest in the proceeds of the
sale, primarily the creditors. The unsuccessful would be purchaser has no interest
in this issue. Indeed, the involvement of unsuccessful prospective purchasers
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could seriously distract from this fundamental purpose by including in the motion
other issues with the potential for delay and additional expense.

[17] In making these comments, I recognize that a court conducting a sale ap-
proval motion is required to consider the integrity of the process by which the
offers have been obtained and to consider whether there has been unfairmess in
the working out of that process. Crown Trust v. Rosenberg, supra, Royal Bank of
Canada v. Soundair Corp. (1991), 4 O.R. (3d) 1 (C.A.). The examination of the
sale process will in normal circumstances be focussed on the integrity of that
process from the perspective of those for whose benefit it has been conducted.
The inquiry into the integrity of the process may incidentally address the fairness
of the process to prospective purchasers, but that in itself does not create a right
or interest in a prospective purchaser that is affected by a sale approval order.

{19] In limited circumstances, a prospective purchaser may become entitled to
participate in a sale approval motion. For that to happen, it must be shown that
the prospective purchaser acquired a legal right or interest from the circumstanc-
es of a particular sale process and that the nature of the right or interest is such
that it could be adversely affected by the approval order. A commercial interest is
not sufficient.

[20] There is a sound policy reason for restricting, to the extent possible, the in-
volvement of prospective purchasers in sale approval motions. There is often a
measure of urgency to complete court approved sales. This case is a good exam-
ple. When unsuccessful purchasers become involved, there is a potential for
greater delay and additional uncertainty. This potential may, in some situations,
create commercial leverage in the hands a disappointed would be purchaser
which could be counterproductive to the best interests of those for whose benefit
the sale is intended.

14 Similarly, in Consumers Packaging Inc. (Re) (2001), 150 O.A.C. 384 (C.A.) this couxt stat-

ed at para. 7:

Further, despite its protestations to the contrary, it is evident that Ardagh is a
disappointed bidder that obtained its security interest in the assets of Consumers
in order to participate in their restructuring and obtain a controlling equity posi-
tion in the restructured entity. There is authority from this court that an unsuc-
cessful bidder has no standing to appeal or to seek leave to appeal. As a general
rule, unsuccessful bidders do not have standing to challenge a motion to approve
a sale to another bidder (or to appeal from an order approving the sale) because
the unsuccessful bidders "have no legal or proprietary right as technically they
are not affected by the order": see the statement of Farley J., dealing with a re-
ceiver's motion to approve a sale, that is quoted with approval by O'Connor J.A.
of this court in Skyepharma plc v. Hyal Pharmaceutical Corp. (2000), 47 O.R.
(3d) 234 at 238 (C.A.).



Page 6

15 On the basis of these authorities, Broadview asks me to conclude that BluArc is without
standing to bring its appeal and that the appeal should be stayed and the s. 195 stay lifted. Both
Skyepharma and Consumers Packaging were heard by a panel of this court and not by a single
judge sitting in chambers. In my view, a single judge does not have the jurisdiction in the circum-
stances of this case to decide that an appellant lacks standing to bring an appeal and to stay the ap-
peal. To do so would be tantamount to quashing the appeal. A motion to quash an appeal, which
may result in the final disposition of the appeal, is heard by a panel of the court.

16 An analogous sifuation arose in 1730960 Ontario Ltd. (Re), August 6, 2009, unreported
(Ont. C.A. [In Chambers]). Based on Skyepharma, Juriansz J.A. was not satisfied in that case that
the "prospective purchaser [who moved to stay a sale order] has any standing to bring this appeal”.
Since "the appeal is destined to be quashed", he dismissed the motion on the basis there was "no
serious issue to be decided on the appeal". Juriansz J.A. would also have dismissed the motion on
the basis of the merits of the appeal, irreparable harm and the balance of convenience.

17 BluArc argues that the stay should not be lifted based on the relevant criteria referenced by
Juriansz J.A. in 1730960 Ontario Ltd. and discussed in After Eight Interiors Inc. v. Glenwood
Homes Inc. (2006), 391 AR. 202 (C.A.) at paras. 5-6, which provides for a variation of the test set
out in RJR-MacDonald Inc. v. Canada (4.G.), [1994] 1 S.C.R. 311. The criteria include whether
there is a serious issue to be appealed, whether the moving party would suffer irreparable harm if
the stay is not lifted, and whether the moving party would suffer greater harm than the responding
party if the stay is not lifted. At the same time, in view of the broad discretion provided in s. 195 of
the BIA, Afier Eight adopts a contextual approach.

18 A consideration of these criteria necessarily includes consideration of whether the particular
appellant can succeed on the appeal. Broadview has persuaded me that, whatever the merits of the
underlying issues, it is highly unlikely that BluArc has the requisite standing. BluArc is neither a
creditor nor a contingent creditor. At most, BluArc is a licensee of software. As such, it is entitled to
the remedies set out in its licence. That licence requires NCI to provide the software's source code
for the software to an Escrow Agent (the Agent) and for the Agent to provide the source code to
BluAre in certain circumstances, which may well include the circumstances that have occurred in
the past month. BluArc sought the source code from the Escrow Agent. The Agent declined to pro-
vide it on the basis of an e-mail from PwC that its consent was required to any such release. Appar-
ently, BluArc has not sought PwC's consent, which may simply be because the Receivership Order
is currently stayed. In any event, both in its material and in its submissions, Broadview has taken
the position that it would not interfere with the Escrow Agent's obligation to comply with the li-
cences because the licences are not part of the assets that Broadview has agreed to purchase,

19 It follows that at its highest, BluArc has a licence agreement with NCI that, if breached, will
give BluArc a potential cause of action against NCI. In my view, such a potential cause of action
would not appear to warrant BluArc being added as a party to a motion to approve a sale of NCI's
assets.

20 In addition, on the material before me, BluArc's main interest in the sale appears to be that
of a belated and disappointed potential purchaser. It does not appear to have a legal or proprietary
right to either participate in the sale process or attack that process. In coming to this conclusion, I
observe that the Sale Order proceeded with the consent of all secured creditors and without opposi-
tion from any entity entitled to notice of the application.
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21 In view of BluArc's agreement to fund the costs of a continuing stay pending appeal, Broad-
view has not persuaded me that it will suffer irreparable harm if the stay remains in force for the
next eight days. However, Broadview has persuaded me that it does not appear that BluArc will
suffer any undue harm if the stay is lifted. Indeed, it appears that BluArc will continue to have its
contractual recourse to obtain the source codes that it claims are its primary interest. In any event, if
I am wrong, it may well be that BluArc will be able to "unscramble the egg" if a panel of the court
so decides next Thursday.

22 For these reasons, I dismiss the responding party's cross-motion and grant the moving par-
ty's motion to cancel the stay under s. 195 of the BIA. This disposition, of course, does not preclude
the application judge from proceeding with the scheduled variation motion tomorrow. As well,
since these reasons provide only a preliminary view of the matter, it does not dispose of the under-
lying appeal scheduled to be heard in eight days.

23 For the purposes of the appearance in this court on September 10, 2009, counsel are directed
to file the appeal book and appellant's factum by 4:30 pm on Friday, September 4, 2009 and the re-
spondent's factum by noon on Tuesday, September 8, 2009.

24 Costs of this motion are awarded to Broadview fixed in the amount of $12,000, inclusive of
disbursements and GST.

S.E.LANG J.A.
cp/e/qlixr/qljxr/qlmx]/qlmit/gljyw
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Indexed as:

820099 Ontario Inc. v. Harold E. Ballard Ltd.

IN THE MATTER OF Harold E. Ballard Limited
Between
820099 Ontario Inc. and William O.S. Ballard, Applicants
(Respondents in Appeal), and
Harold E. Ballard Limited, John Donald Crump, Donald P. Giffin
and Steve A, Stavro as Executors of the Estate of Harold E.
Ballard, John Donald Crump, Donald P. Giffin and Steve A.
Stavro as Trustees of the Harold E. Ballard Trust, John
Donald Crump and Donald P. Giffin, Respondents (Appellants)

[1991] OJ. No. 480
500.A.C. 254
49 C.P.C. (2d) 239
26 A.CW.S. (3d) 627
Action Nos. 164/91 and RE1305/90
Ontario Court of Justice - General Division
Divisional Court - Toronto, Ontario
Montgomery J.

Heard: April 3, 1991
Judgment: April 4, 1991

(O pp.)

Practice -- Judgments and orders — Stay pending appeal -- Shareholders -- Relief from oppression
-- Prejudice.

Application by the appellants for a stay of an order until the appeal was heard. The order was made
in an application by the respondents for relief from oppression. The court found that the transactions
complained of were oppressive to the respondents and the appellants were ordered to provide finan-
cial statements to the respondents and the transactions complained of were declared null and void.
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HELD: Application dismissed. The refusal of a stay would not seriously prejudice the applicants,
but a stay would prejudice the respondents.

STATUTES, REGULATIONS AND RULES CITED:
Business Corporations Act, 1982, S.0. 1982, c. 4, s. 247.

Bryan Finlay, Q.C., for the Applicants.
James A. Hodgson and H.M. DesBrisay, for the Respondents.

MONTGOMERY J.:-- This is a motion brought by Harold E. Ballard Limited ("HEBL"), John
Donald Crump ("Crump"), Donald P. Giffin ("Giffin") and Steve A. Stavro ("Stavro") as Executors
of the Estate of Harold E. Ballard (the "Estate") and Trustees of the Harold E. Ballard Trust (the
"Trust"), and Crump and Giffin in their personal capacities (collectively the "Appellants") for an
order staying the judgment of Mr. Justice Farley, [1991] O.J. No. 266, made March 1, 1991 in an
application under section 247 of the Business Corporations Act 1982, S.0. 1982, c. 4 (the "OBCA")
by William O.S. Ballard ("William"} and 820099 Ontario Inc. ("820099") (collectively the "Re-
spondents"). :

William is the owner of 34 common shares in the capital of HEBL. 820090 is the holder of an
option to purchase the shares of HEBL owned by William and his brother Harold Jr. By notice of
application issued on June 1, 1990, William and 820099 complained that between December, 1988
and April, 1990, the directors of HEBL, Harold E. Ballard ("Harold Sz."), Crump and Giffin con-
ducted the affairs of HEBL in a manner which was oppressive and which unfairly disregarded and
was unfairly prejudicial to their interests contrary to s. 247 of the OBCA. In particular, William and
820099 complained about four major transactions which affected the capital structure of HEEL.

Mr. Justice Farley found that each of the transactions about which William and 820099 had com-
plained was oppressive. He found that there was no justification for the company's purchase of real
property from Harold Sr. He found that the purpose advanced for the MLGL share transaction did
not withstand scrutiny and he saw no legitimate basis for the purchase for cancellation of Harold
J1.'s shares, which burdened the company with a substantial debt which it cannot service.

Atp. 151 of his reasons, Farley J. said:

I find that there has been an-aggregation of matters of which William rightly
complains. Individually they cannot be excused, collectively they are over-
whelming. They demand rectification. I find that I must grant the applicants
[William and 820099] relief of some nature to allow them to maintain as much as
possible their original position.

Mr. Justice Farley therefore ordered the following relief:

(a) audited financial statements for 1988 and 1989 were to be supplied to William
with unaudited financial for 1990 and further interims until an annual meeting
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was held. In addition, William was to be advised forthwith of any material
changes in HEBL's financial position, on a continuous basis up to and including
the date of the annual meeting;

(b) HEBL was to hold forthwith an annual meeting to elect a slate of directors made
up of one nominee from William, one from the Estate (which could not be
Crump or Giffin} and one neutral person to be selected by the nominees or, if
they could not agree on that person, the court was to appoint someone;

(c) the real estate, MLGL share transaction and the debt cancellation were declared
null and void, and the 38 common shares issued as a result of them were to be
cancelled;

(d) the purchase of Harold Jr.'s shares was allowed to stand, but to reduce the debt
incurred to effect it, a valuation of the assets and shares of HEBL was to com-
mence immediately. The new board was directed to determine how much capital
HEBL had to raise to pay off its pressing debts. Common shares of HEBL were
then to be offered to each of William and the Estate to raise this capital.

Since the reasons for judgment of Farley J. were given on March 1st, a notice of appéal has been
filed and dates fixed for hearing the appeal in the Divisional Court on June 10, 11 and 12.

On February 11th, Justice Farley granted an injunction until final disposition of the appeal which
provides that HEBL shall not issue any shares or share changes or amalgamation and shall not en-
cumber shares except in normal commercial terms to a financial institution. On February 14th, Far-
ley J. heard an application to vary the injunction to allow a contemplated transaction between Exec-
utors.

The bona fides of the appeal is accepted and not an issue among the parties. No affidavit material
was filed by the applicant.

William became a director of HEBL in 1970 and continued until December 5, 1988 when he was
removed without justification and replaced by Giffin. This facilitated the three transactions which
Parley J. found to be a nullity created in secret without advising William. William is a 33% share-
holder in HEBL if the Farley judgment is not upheld: if it is upheld, William is a 49% shareholder
in HEBL.

The only harm to the applicant if a stay is denied is that legal and accounting expense will be in-
curred in unwinding the three transactions Farley J. held to be void and this money would be wasted
if Farley is overruled. Also, it is said that valuation would be done needlessly.

There is affidavit material before me from William expressing concern about the continued con-
duct of the Executors of the Estate. While I accept Mr. Finlay's argument that reliance on newspaper
articles is of little or no assistance to the Court, the letter of Mr. Ted Rogers is supportive of Wil-
liam's concerns. If a stay is granted and the present directors of HEBL are left in place, there is rea-
son for William to be apprehensive about changes in the board of directors of MLGL. It is clear that
William still has not been kept appraised of what the Executors are doing,

In my view, a stay will create prejudice to William in not getting financial information. To date,
he has not received the information ordered by Farley I. Farley J. found the oppressions over-
whelming that he set up an independent board. How can such a caretaker board hurt the applicant
pending appeal?
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Farley J. said that Crump and Giffin could attend meetings of the caretaker board.

The principles governing the grant of a stay of judgment pending appeal were set out by Mr. Jus-
tice Middleton in Battle Creek Toasted Corn Flake Co. Ltd. v. Kellogg Toasted Corn Flake Co.
(1924), 55 O.L.R. 127 (C.A.), a case dealing with an appeal to the Privy Council from a decision
granting the plaintiffs an injunction restraining the defendants from selling corn flakes in Ontario. In
dismissing the request for a stay of judgment pending appeal, His Lordship stated that the principles
governing a grant of a stay of execution were similar to those governing the grant of an interim in-
junction. At page 132, His Lordship said:

There is a wide distinction between cases in which the refusal of a stay will ren-
der an appeal nugatory, and cases in which one of the parties must suffer incon-
venience and possibly some substantial pecuniary loss. I am inclined to think that
it will be found that the refusal of a stay under certain circumstances does not
arise from absence of jurisdiction so much as from the view taken that the case is
one in which it would be improper to exercise the latent power. In all cases in
which the stay will impose little suffering upon the respondent, and this can be
compensated by payment of actual damages which admit of easy and substan-
tially accurate computation and in which on the other hand grievous loss and ir-
remediable harm will be done the appeliant if the stay is refused, the operation of
the judgment ought to be stayed. The principle then is the same as that applied in
the case of an application for an interim injunction - the balance of convenience,
with an added factor of the greatest weight, the actual adjudication that has taken
place, and which must be regarded as prima facie right.

And further at 133:

And at 135:

Sir W. Page Wood, S.J., in Walford v. Walford (1868), L.R. 3 Ch. 812, 814,
says: "The usual course is to stay proceedings pending an appeal only when the
proceedings would cause irreparable injury to the appellant. Mere inconvenience
and annoyance is not enough to induce the Court to take away from the success-
ful party the benefit of his decree."

On the other hand, to refuse a stay may mean serious loss to the defendants if
they in the end succeed. I cannot see my way to intervene. The defendants must
suffer the loss incident to the fact that they are now in the position of unsuccess-
ful litigants. When business firms litigate business matters, loss to one or both
litigants is inevitable. The mere fact that there is litigation prevents expenditure
in business development; for this there is no remedy. When a decision is reversed
for error, in many cases the erroneous judgment has done much harm that cannot
be compensated; and, while I fully recognise the obligation of the courts to do the
utmost to devise some way of avoiding, so far as possible, this evil consequence,
I can see no justification for casting the burden and risk on the litigant who is so
far successful., This motion was argued upon the footing indicated, a claim to a
stay as of right on the one side and a denial of any right on the other. If the de-
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fendants can now devise and submit any scheme by which the plaintiffs can be
adequately protected, I am ready to hear counsel further.

Mr. Finlay relies on the decisions of the court in International Corona Resources Ltd. and Lac
Minerals Ltd. (1987), 21 C.P.C. (2d) 260.

The facts there are distinguishable. To refuse a stay could have put hundreds out of work in an
operating mine. Our case involves simply a holding company. I find the case of no application.

I am not satisfied that refusal of a stay would seriously prejudice the applicant. I am satisfied that
the granting of a stay would prejudice the respondent, William Ballard. Leaving the present direc-
tors of HEBL in place will still keep William in the dark about HEBL's financial status. It also
leaves the door open to the present directors to remove the independent directors on the board of

MLGL.

It has been agreed between the parties that the court may stay cancellation of the 38 shares of
HEBL pending the appel but as a term the Estate cannot vote those shares without leave of the
Court. Subject to this item and any others the parties may agree upon to be incorporated in the for-
mal order, this application is dismissed with costs to the respondents.

MONTGOMERY J.
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Case Name:

N.G. v. Upper Canada College

Between
N.G., plaintiff (responding party), and
Upper Canada College, defendant (responding party)

[2004] O.J. No. 1202
70 O.R. (3d) 312
50 C.P.C. (5th) 218
131 A.C.W.S. (3d) 33

Docket Nos. M31085 and M31088

Ontario Court of Appeal
Toronto, Ontario

Sharpe J.A.
(In chambers)

Heard: March 19, 2004.
Judgment: March 22, 2004.

(22 paras.)

Practice -- Discovery -- Production of documents by non-parties -- When ordered -- Stay of pro-
ceedings pending appeal - Considerations.

Application by the Attorney General for the stay of an order that required the production, in a civil
action, of a videotaped statement given by NG to the police in criminal proceedings. NG and others
made allegations of sexual assault against Brown. Brown was a teacher formerly employed by the
defendant Upper Canada College. The allegations resulted in criminal charges against Brown and
this civil action against the College. NG gave the police the videotaped statement that was the sub-
ject of this application. It formed part of the Crown brief regarding the charges against Brown, The
videotape was produced to Brown as part of the Crown's disclosure. NG consented to its production.
Production was ordered by a master. This decision was upheld subject to certain safeguards. The
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criminal trial was scheduled to commence in September 2004. The civil action was scheduled to
begin in April 2004.

HELD: Application dismissed. No serious questions existed to be fried regarding the jurisdiction of
the master to make this order against a non-party and the application of the litigation privilege.
There was no merit to the grounds of appeal raised by the Attorney General. The Attorney General
also failed to show irreparable harm would result from the production. The risk that witnesses in the
criminal case would become tainted was met by the strict confidentiality requirements that were
imposed. The application only dealt with the production of the videotape and not its use at trial,
which was up to the trial judge. The balance of convenience favoured denying the stay. Granting the
stay could affect the timing of the hearing of the civil action and could prejudice NG.

Statutes, Regulations and Rules Cited:
Ontario Rules of Civil Procedure, Rule 30.10.

Counsel:

Luba Kowal and Crystal O'Donnell, for the appellant (non-party), the Attorney General for Ontario.
David Outerbridge, for the respondent, Upper Canada College.
Elizabeth Grace, for the respondent, N.G.

1 SHARPE J.A.:-- The Attorney General for Ontario moves for a stay of an order requiring the
production in a civil action of a videotape statement given by the plaintiff to the police for use in
criminal proceedings.

2 The stay motion arises in the following context. The plaintiff and others have made allega-
tions of sexual assault against Douglas Brown, a teacher formerly employed by the defendant
school. Those allegations have led to criminal charges against Brown and this civil action in which
the plaintiff claims damages against the defendant Upper Canada College, alleging negligence,
breach of fiduciary duty, vicarious liability and occupier's liability.

3 Shortly after Brown's arrest in August 2001, the plaintiff gave the police a videotaped state-
ment that is the subject of this motion. The videotape formed part of the Crown brief prepared with
respect to the criminal charges against Brown. The videotape has been produced to Brown in the
criminal proceedings as part of the Crown disclosure. The Crown initially agreed to produce the
videotape, but changed its position when a new Crown counsel took over the file. The plaintiff con-
sents to the production of the videotape in this action.

4 The defendant moved for production of the videotape as a document in the possession of a
non-party to a civil action pursuant to rule 30.10. Master Albert found that it would be unfair to re-
quire the defendant to proceed to trial without the videotape and that the public interest in preserv-
ing the integrity of the criminal proceedings could be met by imposing confidentiality safeguards as
conditions of the production order. On appeal to a single judge of the Divisional Court, Lang J.
agreed with both findings, but added to the confidentiality safeguards. The result is that the vide-
otape must be produced, but on the following conditions:
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1. Only counsel for the parties to the civil action may receive copies of the
videotape and transcript;
2. Counsel may show the videotape to their clients (including insurers) and

may discuss the contents with them, but counsel shall ensure that no copies
are made for anyone;

3. Counsel and the parties are to take all reasonable steps to ensure that po-
tential witnesses in the criminal trial are not exposed to the contents of the
videotape, subject to any ruling the trial judge may make with respect to
admissibility and the imposition of any safeguards appropriate to that con-
text.

5 The Attorney General has applied for leave to appeal to this court from the judgment of the
Divisional Court.

6 The criminal trial, originally scheduled to begin in February 2004 is now scheduled to pro-
ceed in September 2004, The civil action is scheduled to begin on April 13, 2004, although the de-
fendant has indicated that it will argue that the confidentiality conditions are unduly restrictive and
that the trial should be adjourned to ensure that it can make full use of the videotape. The plaintiff is
most anxious to have the civil trial proceed at the earliest possible date.

7 The Attorney General raises three grounds in its application for leave to appeal:

1. That the master has no jurisdiction to order production of documents gen-
erated in criminal proceedings for use in collateral civil proceedings as
such jurisdiction is reserved exclusively to judges of the Superior Court.

2. That production of documents generated in criminal proceedings for use in
collateral civil proceedings may only be ordered pursuant to the screening
mechanism established in P.(D.) v. Wagg (2002), 61 O.R. (3d) 746 (Div.
Ct.) and that the Divisional Court erred in holding that the master was enti-
tled to order production pursuant to rule 30.10.

3. That the videotape is subject to litigation privilege.

8 The Attorney General argues that these grounds of appeal constitute a serious question to be
tried, that production of the videotape would give rise to irreparable harm, and that the balance of

convenience favours granting the stay.
Analysis

1. Serious Question To Be Tried.

i Jurisdiction of the Master

9 The Attorney General relies on the following passage from paras 48-50 of Wagg for the
proposition that only a Superior Court judge can order production from a Crown brief in an
on-going criminal proceeding for the purposes of a collateral civil action:

The notion of the court reserving control over documentation contained in the
Crown Brief is consistent with, and supports, the court's general jurisdiction to
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control its own process in order to protect the public interest and ensure the
proper administration of justice ....

A superior court has original and plenary jurisdiction in ali civil and criminal
matters including inherent jurisdiction to control and regulate its process and to
prevent this from being abused or obstructed ....

I am therefore satisfied that the court has the authority to make the ruling and
give the directions respecting the process that I propose.

10 This statement must be read in context. Wagg dealt with a request for production of a Crown
brief that was in the possession of one of the parties as a result of Crown disclosure. Under the
Rules of Civil Procedure, there was no procedural mechanism to put the Crown on notice and to
afford the Crown an opportunity to be heard on the issue. I agree with the respondent U.C.C.'s sub-
mission that the quoted statements do not deal with exclusivity of jurisdiction, but rather with the
question of jurisdiction to create the screening mechanism. As the present case involves production
from the Crown as a non-party, rule 30.10 applies and provides the required mechanism. Masters
have jurisdiction to deal with rule 30.10 motions and statutory courts have by necessary implication
the power to control their own process and the procedural tools to ensure the effective and efficient
disposition of matters falling within their competence: R. v. Felderhof, [2003] O.J. No. 4819 (C.A.)
at para. 41; R. v. 974649 Ontario Ltd., [2001] 3 S.C.R. 575 at para. 38. Under rule 30.10, masters
routinely weigh and balance the public interest concerns of non-parties, including government
agencies. Masters also routinely make procedural orders arising under the rules that arguably have a
more significant impact upon criminal proceedings than the order sought here: for example, order-
ing accused persons to be examined for discovery as non-parties and staying civil proceedings
pending the completion of related criminal proceedings. In my view, the master and the Divisional
Court correctly dismissed the Attorney General's submission that the master lacked jurisdiction and
I see no merit in this ground of appeal.

11 Even if the Attorney General is correct and the master did not have jurisdiction to entertain
the motion, the matter has now been carefully reviewed by a Superior Court judge who, indeed, did
modify the confidentiality conditions on the production order. No arguable point has been advanced
to suggest that the Divisional Court erred in its assessment of the public interest. In these circum-
stances, it seems to me highly unlikely that leave to appeal would be granted.

ii.  Application of Rule 30.10

12 It would appear that to a significant extent, this point overlaps with the argument relating to
the jurisdiction of the master. Putting the jurisdiction argument to one side, I see nothing in rule
30.10 that is inconsistent or incompatible with the screening mechanism contemplated by Wagg. In
my view, Lang J. correctly concluded that in the context of a request for production of material
from a Crown brief, the fairness test under rule 30.10 "encompasses balancing consideration of the
needs of the moving party for access to the particular material against the interests of a third party,
the interests of the public in protecting the material from disclosure, and any other relevant inter-
ests.” The reasons of both the master and the Divisional Court, as well as the conditions they im-
posed upon production, demonstrate that they both fully considered the public interest arguments
identified in Wagg under the regime of rule 30.10. Accordingly, I conclude that this ground of ap-
peal does not meet the "serious issue to be tried" test.
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iii.  Litigation Privilege
13 In my view, the Divisional Court correctly concluded that litigation privilege does not apply
in the circumstances of this case. The Attorney General does not suggest that the videotape is pro-
tected by solicitor-client privilege. Litigation privilege may attach to some materials prepared by the
police for the purpose of a criminal trial, but I fail to see any basis for its application in the circum-
stances of this case. The purpose of litigation privilege, as distinct from solicitor-client privilege, is
to protect work product in the adversarial litigation process: see Ontario (Attorney General) v. On-
tario (Information and Privacy Commission, Inquiry Officer) (2002), 62 O.R. (3d) 167 (C.A.). It
follows that production to the opposite party in the litigation effectively ends the privilege. The
videotape has already been produced to the accused in the criminal proceedings and hence in that
litigation, privilege no longer attaches to the videotape. Litigation privilege, unlike solicitor-client
privilege, does not survive the litigation in which it arose, although legislation may extend broader
protection to material prepared for the purposes of litigation: Ontario (Attorney General) v. Ontario
{(Information and Privacy Commission, Inquiry Officer).

14 At this stage, any interest the Attorney General may assert to refuse production does not
arise from litigation privilege but rather under the heading of the public interest identified in Wagg.
As I have already stated, those concerns were fully and fairly considered by the master and the Di-
visional Court.

Serious Question to be Tried - Conclusion

15 While I am mindful that the threshold is low, I consider it so unlikely that leave to appeal
will be granted in this case that I am prepared to conclude that the Attorney General has failed to
satisfy this first branch of the test for a stay. I see no merit in the only substantive ground of appeal
(privilege) and the remaining two grounds of appeal are entirely procedural in nature. The Attorney
General's submissions with respect to the jurisdiction of the master and the application of rule 30.10
are not strong. Moreover, the Attorney General has had the benefit of a comprehensive review by a
Superior Court judge and no arguable point has been advanced to suggest that the Divisional Court
erred in its assessment of that issue. In these circumstances, the leave to appeal application appears
to me to be doomed to almost certain failure.

2. Irreparable Harm

16 The Attorney General contends that it will suffer irreparable harm if the civil trial proceeds
with the videotape in the hands of the defendant, as there is a risk that witnesses in criminal pro-
ceedings could become "tainted" if they were to learn what the plaintiff told the police in the vide-
otape. I find this submission to be without merit. First, the risk of "tainting" witnesses is met by the
strict confidentiality conditions imposed by the master and the Divisional Court. Second, this mo-
tion deals only with production of the videotape, not its use at trial, and so the fears raised by the
Attorney General are entirely speculative. If and when the defendant seeks to make use of the vide-
otape during the trial, it would be open to the trial judge to impose conditions to shield the vide-
otape from eyes that should not see it, if indeed that is required. Third, even if we were to focus on
the use of the videotape at trial, any risk of tainting from the videotape seems to me to be remote, if
not non-existent. If there is a risk of tainting, it surely stems from the fact that the plaintiff will tes-
tify, not from production of the videotape. The videotape may enter the trial if the plaintiff is
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cross-examined on any inconsistent statements, but any added tainting that would flow from re-
vealing such contradictions seems to me to be very remote.

17 If there was any merit to the Attorney General's argument that the videotape is protected by
privilege, it would be arguable that requiring production before the determination of the criminal
proceeding could give rise to irreparable harm. However, as I view the privilege claim to be without
merit, I find no irreparable harm on that count.

3. Balance of Convenience

18 In my view, the balance of convenience strongly favours denying the stay. There have been
concurrent findings by the master and by the Divisional Court that it would be unfair to require the
defendant to proceed to trial without production of the videotape. The likely effect of a stay will be
to force the trial court to decide whether to proceed without production of the videotape, or adjourn
the trial until after the Attorney General's proposed appeal has run its course or until after the com-
pletion of the criminal trial. If the civil trial proceeds before the criminal trial, the defendant will
suffer prejudice. If the defendant is granted an adjournment of the civil trial because the videotape
has not been produced, the plaintiff will suffer the prejudice of delay. In my view, the harm that
would be suffered by the parties in the civil action clearly outweighs any harm that might be suf-
fered by the Attorney General and its interest in a fair criminal trial by reason of the production of
the videotape. The rights of the parties to fair and expeditious justice should prevail.

19 The Attorney General submits that denial of the stay may render its appeal moot. Given my
assessment of the merits of the proposed appeal, I do not regard that possibility as having any
weight on the balance of convenience.

20 I hardly need to add that if I am wrong in my assessment of the merits of the proposed ap-
peal, and three of my colleagues conclude that the Attorney General does raise points deserving the
consideration of this court, they clearly have the discretion to grant leave to appeal even where the
appeal has become moot.

Conclusion

21 Accordingly, the motion for a stay is dismissed. The respondents are entitled to their costs of
the motion fixed at $2,500 to each party, inclusive of GST and disbursements.

22 As an addendum, I note that Exhibit 3 to the supplementary affidavit of Thomas Ward con-
tains a copy of the information in the criminal proceedings revealing the names of the complainants,
that affidavit shall be sealed and the plaintiff is directed to file for the public record another copy of
the affidavit with those names deleted.

SHARPE J.A.
cp/ci/e/nc/qw/qlgkw
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(12 paras.)

Insolvency law -- Practice -- Application by lienholders for stay of execution pending appeal of or-
ders approving the sale of various assets of the Interex Group dismissed -- Potential harm to entire
estate from granting a stay far outweighed any benefit to the lienholders.

Civil procedure - Appeals -- Stay of proceedings pending appeal -- Balance of convenience -- Ap-
plication by lienholders for stay of execution pending appeal of orders approving the sale of various
assets of the Interex Group dismissed -- Potential harm to enlire estate from granting a stay far
outweighed any benefit to the lienholders.

Application by the appellants, a group of lienhelders, for a stay of execution pending appeal of or-
ders approving the sale of various assets of the Interex Group. A receiver was appointed for the
Interex Group and the court approved a process for the sale of its assets. The lienholders had notice
of those orders and of the sale process, which included a deadline for the submission of sealed bids.
The lienholders submitted that as interested and affected stakeholders, they were entitled to disclo-
sure of the purchase prices of each proposed sale before making submissions on the approval appli-
cation. The chambers judge declined to disclose the purchase prices to the lienholders and granted
the four orders approving the sales and the liquidation.

HELD: Application dismissed. In assessing the balance of convenience, the impact of a stay on the
sale process and on the stakeholders as a whole had to be considered. The real prospect that the
sales would not proceed and that the market would be negatively affected, with no assurance that
there would be any other comparable offer forthcoming from the lienholders or elsewhere, tipped
the balance of convenience in favour of the respondents. The potential harm to the entire estate from
granting a stay far outweighed any benefit to the lienholders.

Court Summary:

Application for Stay Pending Appeal of the Order by the Honourable Madam Justice B.E. Romaine
dated the 28th day of September, 2007 filed the 28th day of September, 2007 (Docket:
0601-08395).

Counsel:
T.P. Lysak for the Appellant.
R.S. Van De Mosselaer for the Respondent, Hardie & Kelly Inc.

D.S. Nishimura and C.A. Murray for the Purchasers Arc Resources Limited (Not a Party to this Ap-
plication).

C. Nicholson for the Purchasers Milagro Energy Inc.
(Not a Party to this Application).

Reasons for Decision
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1 M.S. PAPERNY J.A.:-- The appellants are a group of lienholders who seek to stay execution
of the orders of the chambers judge granted September 28, 2007, approving the sale of various as-
sets of Interex Oilfield Services Ltd., Cam-Star Resources (1990) Ltd., and Roblyn Oilfield
Maintenance Ltd. (the "Interex Group") to three different purchasers and liquidation of a CO2 plant.

2 By order dated July 26, 2006, Hardie & Kelly Inc. was appointed receiver-manager of the
Interex Group. By orders dated February 9 and March 22, 2007, the court approved a process for
the sale of the assets of the Interex Group. The appellants had notice of those orders and of the sale
process, which included a deadline for the submission of sealed bids. Having determined the most
favourable bids and negotiated agreements of purchase and sale with various purchasers, the re-
ceiver brought a motion seeking court approval of the sales and of the liquidation. That motion was
returnable on September 26, 2007, but was adjourned to September 28, 2007, at the request of these
appellants to give the stakeholders time to resolve their differences. At that time, the appellants
sought disclosure of the purchase prices of all the assets (including the liquidation expenses and the
projected liquidation revenues) and requested an adjournment for one week in order to determine
their position, including the possibility that they might bid on the assets. The appellants submitted
that as interested and affected stakeholders, they were entitled to disclosure of the purchase prices
of each proposed sale before making submissions on the approval application.

3 The receiver agreed that in the usual course of a receivership, all affected stakeholders were
entitled to know the purchase price on an approval hearing. However, he was of the view that the
unique position of the appellants and the integrity of the sale process demanded that the purchase
prices not be disclosed. Specifically, the receiver noted that the appellants had indicated early on
that they might be interested bidders on the assets, and that despite their knowledge of the ongoing
sale process, they chose not to bid but were now using their position as lienholders to require dis-
closure of the purchase prices to put together a competing late bid. The receiver submitted that that
would work a fundamental unfairness to the court approved sale process it had undertaken. The
chambers judge agreed and declined to disclose the purchase prices to the lienholders or grant the
requested adjournment. She granted the four orders approving the sales and the liquidation.

4 The test for a stay of enforcement of a court order is well known and requires application of
the tripartite test articulated by the Supreme Court of Canada in R.J R. MacDonald Inc. v. Canada
(Attorney General), [1994] 1 S.C.R. 311: the applicant must show there is a serious question to be
tried; that the applicant will suffer irreparable harm if the stay is refused; and that the balance of
convenience favours the applicant, namely, if the stay is refused the applicant will suffer greater
harm than the respondent would if the stay was granted.

5 On the first branch of the test, this court must consider whether an appeal from the orders ap-
proving the sales and the liquidation raises a serious issue. The appellants submit that as a
court-authorized process, the process as a whole should be transparent and fair. Accordingly, all in-
terested parties should be given access to crucial information necessary for them to assess their po-
sitions, based on their respective rights and interests. As such, it was a reviewable error for the
chambers judge to decline to provide the purchase prices for their consideration in the context of an
approval application. The respondents to the application submit that a chambers judge supervising a
receivership is often called upon to exercise a discretion to preserve the integrity of the process and
there is no error in her having declined to disclose the purchase prices to the lienholders here.

6 In declining to require disclosure of the purchase prices, and approving the sales and liquida-
tion as requested, the chambers judge stated:
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There has been a thorough and diligent sales process with respect to the CO2 as-
sets, commencing in early February of this year through to mid-July. The dead-
line was extended twice for particular reasons in order to maximize value for the
stakeholders. I note that unsecured creditors have little to hope for from the pro-
cess so this is not a case of a last minute offer coming in that would improve
matters for all stakeholders, recognizing of course that the Henholders certainly
are major stakeholders.

I also note that Mr. Busse and his clients [the lienholders] have been part of this
process since the beginning, that they have participated in court applications and
were certainly aware of the sales process as it occurred. ... [The lienholders] have
come forward asking that approval of the sales to [purchasers] who have com-
plied with the process and whose offers have been recommended by the receivers
should be delayed to allow them to try to put together what they say should not
be characterized as a competing bid, but certainly appears to be that[.] [T]hey
wish to consider whether they want to put together a scheme to have the assets
turned over to the lienholders in settlement of their liens. This is not a firm pro-
posal of any kind, but an idea and would require successful negotiations to take
out the major secured creditor that have not yet been effected.

The lienholders have made it clear that they are acting in two capacities, as cred-
itors and as potential bidders of some kind. I have heard from the receiver the
reason why the receiver felt that they - it would not be appropriate to provide in-
formation to the lienholders, given the two hats that they wore, that they wear,
and I am satisfied that this is justifiable given what the lienholders have said in
this court, they want to do with the information.

7 While recognizing that candour and fairness of process were critical, she further held "...
fairness of process does not mean that lienholders are entitled to, in effect, lie in the weeds to see if
they are happy with the price for the assets and then obtain that information in order to determine
whether they can come up with something better."

8 The determination of whether there is a serious question to be tried is a preliminary assess-
ment of the merits of the case only, and I need only be satisfied that the application is neither frivo-
lous nor vexatious. I am satisfied that the appeal here raises a serious issue.

9 The sale process in the context of a court-appointed receiver includes both the submission of
bids and the court approval process. Fairness and candout are paramount in both stages of the pro-
cess. As this court noted in Bark of Nova Scotia v. Henuset Resources Ltd. (1989), 70 Alta LR,
(2d) 320, [1989] A.J. No. 945 (C.A.), the entire process must be objectively fair to all parties having
a legitimate interest in it. The purchase price is material information to which a creditor would be
entitled in the usual course. In other words, public disclosure is part of a judicial approval process.
The integrity of the sale process is but one aspect of a court approval process that demands fairness
and equality of treatment to all, including disclosure of all necessary information for stakeholders to
make informed decisions. How those competing interests could or should be balanced to achieve
these obiectives is such an issue.
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10 The second branch of the test, irreparable harm, refers to the nature of the harm that would
be suffered were a stay not to be granted. The applicants submit that absent a stay, the sales "may be
closed" and the disassembly of the Interex Group's CO2 plant will begin, thus precluding considera-
tion of "potential alternatives available" to them. In other words, the appeal will be moot and as
such, their interest in considering alternatives will be gone. However, the chambers judge found that
the appellants were well aware of the orders authorizing the sale process and of the deadline for
bids. They made no effort to pursue other alternatives or to make a reserve bid, an option that was
open to them and that would have preserved the integrity of the court-ordered sale process. Any
harm resulting from declining a stay is not entirely the result of the appellants' lack of access to the
purchase prices. It was open to the appellants to prevent such potential harm earlier in the process.
The lienholders also concede that there may be no harm at all if the prices are high enough to leave
them with no concerns regarding approval of the sales. At its highest, the irreparable harm here is
the loss of an opportunity to put a different deal together, an opportunity which is at best specula-
tive. However, it may be sufficient to establish irreparable harm where it can be shown that the re-
lief sought would be nugatory if a stay was not allowed: Triple Five Corp. v. United Western Com-
munications (1994), 19 Alta. L.R. (3d) 153, 27 C.P.C. (3d) 201 (C.A.), (motion for a stay of execu-
tion dismissed: [1994] S.C.C.A. No. 226). I am prepared to so find for the purpose of this applica-
tion. ' :

11 Finally, does the balance of convenience favour granting a stay? Do the interests of the ap-
pellants in a stay outweigh the interests of the other stakeholders and the estate as a whole? Serious
potential consequences of a stay include a loss of all of the sales approved by the court below, and a
"tainting of the market" such that the value of the assets are diminished in the eyes of prospective
purchasers, a potential harm to all of the stakeholders, including the appellants. No one has chal-
lenged the propriety or efficacy of the receiver's sale process. In other words, there has been a broad
canvassing of the available market with a view to maximizing the return to all stakeholders. The
process undertaken by the receiver is not impugned. Nor are its conclusions that the sale agreements
represent the best offers available for the assets. In assessing the balance of convenience, I am
obliged to consider the impact of a stay on the sale process and on the stakeholders as a whole. The
real prospect that the sales will not proceed and that the market will be negatively affected with no
assurance that there will be any other comparable offer forthcoming from the appellants or else-
where tips the balance of convenience in favour of the respondents. The potential harm to the entire
estate from granting a stay far outweighs any benefit to the appellants.

12 The application for a stay pending appeal is dismissed.
M.S. PAPERNY J.A.
cp/e/qlhjk/glmxt
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From evidence presented, inference could be made that mortgagee knew of and implicitly consented
to Home Depot's ground lease of property, potentially rendering Home Depot's interest superior in
equity to interest of mortgagee.

Real property law -- Morigages -- Partial discharge -- Appeal by Home Depot from decisions ap-
proving sale of property upon which its store was situated allowed -- Judge applied wrong standard
of proof to issue of whether affiliate of mortgagee of property was entitled to purchase property free
and clear of Home Depot's interest -- From evidence presented, inference could be made that
mortgagee knew of and implicitly consented to Home Depot's ground lease of property, potentially
rendering Home Depot's interest superior in equily to interest of mortgagee.

Real property law -- Registration of documents -- Priorities -- Ranking of priovity of interest --
Appeal by Home Depot from decisions approving sale of property upon which its store was situated
allowed -- Judge applied wrong standard of proofto issue of whether affiliate of mortgagee of
property was entitled to purchase property free and clear of Home Depot’s interest -- From evi-
dence presented, inference could be made that morigagee knew of and implicitly consented to Home
Depot's ground lease of property, potentially rendering Home Depot's interest superior in equity to
interest of mortgagee.

Real property law -- Proceedings -- Practice and procedure -- Evidence -- Appeal by Home Depot
Jrom decisions approving sale of property upon which its store was situated allowed -- Judge ap-
plied wrong standard of proof to issue of whether affiliate of mortgagee of property was entitled to
purchase property free and clear of Home Depot's interest -- From evidence presented, inference
could be made that mortgagee knew of and implicitly consented to Home Depot's ground lease of
property, potentially rendering Home Depot's interest superior in equily to interest of mortgagee.

Appeal by Home Depot from two orders, the first authorizing the receiver of Woods to sell a prop-
erty free and clear of Home Depot's lien and refusing to permit Home Depot to purchase or lease a
portion of the property, and the second approving the purchase of the property by 2204604 Ontario.
Woods owned the property, subject to a $17,000,000 mortgage in favour of Romspen. The court
appointed a receiver for Woods in November 2008. The proposed purchaser of the property,
2204604, was owned and controlled by Romspen. Home Depot had expended $14,500,000 to con-
struct a store on the property. In May 2005, Home Depot and Woods entered into an agreement
pursuant to which Home Depot would purchase the portion of the property where its store was situ
ated for $3,250,000. The purchase was conditional upon severance of Home Depot's portion of the
property. The agreement was amended in November 2005. Romspen received a copy of the agree-
ment, but Home Depot failed to register a caution in relation to its rights under the agreement on
title to the property. Home Depot entered into a ground lease with Woods in May 2006, again fail-
ing to register a notice of ground lease. It also failed to obtain an express postponement or subordi-
nation of Romspen's rights as mortgagee. Woods represented that it had obtained Romspen's
agreement to a partial discharge of its mortgage, but Romspen actually refused to consent to this.
Romspen, Home Depot and the Town executed a site plan agreement in July 2006, in which
Romspen's rights were postponed and subordinated to the interest of the Town but not of Home
Depot. Home Depot was unable to obtain severance of its portion of the property because no com-
prehensive subdivision plan was provided. It completed its store and started operating it in 2007.
Woods also defaulted on its mortgage in 2007, Payments ceased on the mortgage in early 2008,



Page 3

leading to the appointment of the receiver. The receiver was authorized to market the property and
sought the court's approval of an offer by 2204604 to purchase the property for $14,100,000, free
and clear of any claim by Home Depot. The court found that Home Depot's interest ranked after
Romspen's mortgage and authorized the receiver to sell the property free and clear of any lien or
claim by Home Depot. The court refused to approve 2204604's purchase agreement, ordering the
receiver to conduct a further sales process. When these further efforts proved unsuccessful, the
court approved the sale to 2204604, vesting title to the property in 2204604 free and clear of any
lien or claim by Home Depot. Throughout the court's reasons, the motion judge indicated that he
was required to make factual determinations on the basis of undisputed facts, and that he could not
make findings of fact by way of inference.

HELD: Appeal allowed. The matter was remitted for a new hearing. The motion judge applied the
incotrect standard of proof. His belief that he was not allowed to draw inferences was an error
which could have changed the outcome. Because of his error, the judge never considered whether or
not Romspen gave its implied consent to Home Depot's ground lease. He failed to consider all the
facts and circumstances in order to decide whether consent could be inferred and whether equitable
principles such as estoppel applied to grant Home Depot's interest priority over Romspen's mort-
gage. There were facts from which an inference could be drawn that Romspen had knowledge of
and impliedly consented to Home Depot's ground lease of the property.

Statutes, Regulations and Rules Cited:

Conveyancing and Law of Property Act, R.S.0. 1990, ¢. C.34, s. 37(1)
Land Titles Act, R.S.0. 1990, ¢. L.5, s. 71(1.1)

Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, Rule 37.13(2)(b)
Planning Act, R.S.0. 1990, c. P.13,

Appeal From:

On appeal from the orders of Justice Herman J. Wilton-Siegel of the Superior Court of Justice dated
March 17, 2011 and September 28, 2011, with reasons dated March 17, 2011, September 28, 2011
and October 3, 2011, with the March 17, 2011 reasons reported at 2011 ONSC 3648, 75 C.B.R.
(5th) 109 and the October 3, 2011 reasons reported at 2011 ONSC 5704.

Counsel:

Ronald Slaght, Q.C. and John J. Chapman, for the appellant Home Depot Canada Inc.
David P. Preger and Lisa Corne, for the respondent. '

Harvin D. Pitch, for the respondent SF Partners Inc.

The judgment of the Court was delivered by
P.S. ROULEAU J.A.:--
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OVERVIEW

1 The appellant, Home Depot Canada Inc. ("Home Depot"), appeals from two orders. The first
order is dated March 17, 2011 and granted, in part, a motion brought by SF Partners Inc., the re-
ceiver of Woods Property Development Inc. ("Woods"), (the "Receiver"). It authorized the Receiver
to sell the property known as 20 High Street in Collingwood, Ontario (the "Woods Property") free
and clear of any lien or claim of Home Depot. The motion judge, however, refused to approve the
purchase of the Woods Property by 2204604 Ontario Inc. (the "Purchaser") without further market-
ing efforts.

2 The first order also dismissed Home Depot's cross-motion requesting an order that it be enti-
tled to purchase a portion of the Woods Property or to lease the Woods Property. Alternatively,
Home Depot requested that it be entitled to a statutory lien pursuant to s. 37(1) of the Conveyancing
and Law of Property Act, R.8.0. 1990, c. C.34 or an equitable lien ranking prior to the mortgage
over the Woods Property held by the respondent, Romspen Investment Corporation ("Romspen").

3 The second order under appeal is dated September 28, 2011. It approved the purchase of the
Woods Property by the Purchaser and vested title in the Purchaser,

4 Romspen and the Receiver cross-appeal the first order seeking to set aside the refusal, at that
time, to approve the purchase of the Woods Property by the Purchaser and substituting an order ap-
proving the purchase. Romspen recognized that the cross-appeal is moot but argues that it raises
issues of importance such that this court should exercise its discretion to hear it.

FACTS

5 Woods is an Ontario corporation that owns the Woods Property. Romspen is a secured lender
to Woods and Woods' sister company, TDCI Holdings Inc. ("TDCI"). Romspen's security includes
an approximate $17 million mortgage over the Woods Property, which was used, in part, to dis-
charge earlier mortgages given by Romspen (the "Romspen Mortgage"). The Receiver was ap-
pointed the interim receiver of all assets, undertakings and properties of Woods and TDCI by order
of the Superior Court of Justice dated November 25, 2008, The Purchaser of the Woods Property is
an Ontario corporation owned and controlled by Romspen.

6 These appeals center on a store built by Home Depot on an 8.67 acre parcel of land, which
forms part of the larger 43 acre Woods Property (the "Home Depot Lands™). Home Depot con-
structed the store at a total cost to it of approximately $14.5 million. The issue in the motions under
appeal was the fate of that store and the Home Depot Lands. Specifically, whether Home Depot
could retain the store and either lease or purchase the Home Depot Lands.

7 On May 19, 2005, Home Depot entered into a purchase agreement with Woods for the pur-
chase of the Home Depot Lands for a purchase price of $3.25 million. Among other terms, the pur-
chase is conditional upon severance of the Home Depot Lands from the Woods Property in compli-
ance with the Planning Act, R.S.0. 1990, c. P.13,

8 The purchase agreement between Woods and Home Depot was amended on November 30,
2005 (the "Home Depot Agreement"). Romspen received a copy of the Home Depot Agreement.
Home Depot, however, did not register a caution in respect of its rights under the Home Depot
Agreement pursuant to s. 71(1.1) of the Land Titles Act, R.S.0. 1990, c. L.5.

9 As the Home Depot Agreement is central to these appeals, I will outline the material provi-
sions. The Home Depot Agreement provides as follows:
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a portion of an industrial building located on the Woods Property is to be
demolished to permit construction of the Home Depot store;

Home Depot is obligated to apply for a consent under the Planning Act to
sever the Woods Property;

the Home Depot Agreement will be effective to create an interest in land
only if the provisions of the Plarnning Act for severance are complied with;
Home Depot is entitled to apply to the Town of Collingwood for approval
and a building permit to construct the Home Depot store on the Home De-
pot Lands;

if, within 270 days of the date of execution of the Home Depot Agreement,
Home Depot fulfills all zoning conditions and obtains all necessary ap-
provals for its proposed store, including a building permit, Home Depot
will take possession of an area slightly larger than the Home Depot Lands
pursuant to a ground lease (as there is no significance to the slight differ-
ence between the area covered by the ground lease and the area of land
subject to the purchase agreement, both will be referred to as the "Home
Depot Lands™);

the ground lease is to run for a term of 50 years at a rental of $300,000 per
year for the first seven years and thereafter at $100 per year;

the ground lease will terminate upon the severance of the Woods Property
under the Planning Act, at which point, the purchase of the Home Depot
Lands by Home Depot will be completed and the rental payments already
made will be credited against the purchase price;

prior to entering into the ground lease and as a condition thereof, Woods
will deliver an acknowledgment of Romspen's agreement to:

permit the demolition of the existing industrial building without accelera-
tion of the Romspen mortgages secured against the Woods Property; and
provide a partial discharge of the Romspen mortgages upon payment of the
purchase price of $3.25 million under the Home Depot Agreement, without
requiring that the mortgages be in good standing at the time; and

Home Depot is entitled to register a caution in respect of its rights under
the Home Depot Agreement pursuant to s. 71(1.1) of the Land Titles Act.

10 On May 4, 2006, Home Depot entered into the ground lease with Woods ag contemplated by
the Home Depot Agreement (the "Ground Lease"). Although the Ground Lease contained a provi-
sion relating to the registration of a notice of Ground Lease pursuant to s. 111(1) of the Land Titles
Act, Home Depot did not register the notice nor did it obtain an express postponement or subordina-
tion of Romspen's rights as mortgagee.

11 In the Ground Lease, Woods represented that it had obtained the acknowledgement from
Romspen contemplated in the Home Depot Agreement to the effect that Romspen had agreed that:
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1)  the demolition of the portion of the industrial building would not accelerate
the Romspen mortgages on the Woods Property at the time so as to allow
construction of the Home Depot store; and

2)  Romspen would provide a partial discharge of its mortgage should Home
Depot purchase the Home Depot Lands.

12 Romspen had agreed to the demolition of a portion of the industrial building but denies that
there was any agreement respecting the partial discharge of the mortgage. The materials filed in the
motion show that Woods requested that acknowledgment but that Romspen refused to give it. The
motion judge simply observed that: "It is unclear on what basis Woods gave the representation”,

13 To allow construction of the Home Depot store, Romspen signed a site plan confrol agree-
ment dated July 20, 2006 to which Woods, Home Depot and the Town of Collingwood were also
parties (the "Site Plan Agreement"). The Site Plan Agreement refers to the Home Depot Agreement
as well as to the demolition of the portion of the industrial building and the proposed construction of
the Home Depot store. It also refers to the existence of the Romspen mortgages and contains an ex-
press postponement and subordination by Romspen of its interest in the Woods Property to that of
the Town of Collingwood. There is no postponement or subordination by Romspen to Home Depot.

14 Home Depot applied for severance of the Home Depot Lands but the Town of Collingwood
will not consent to the severance until a comprehensive plan of subdivision is filed and approved for
the entire Woods Property.

15 The Home Depot store was constructed and has been operating since early 2007.

16 Woods first defaulted on the Romspen Mortgage in 2007. Payments ceased on the Romspen
Mortgage in early 2008, leading to the Receiver's appointment. The receivership order authorized
the Receiver to market the Woods Property. After approximately 10 months, the Receiver accepted
the Purchaser's offer dated October 13, 2009 regarding the sale of the Woods Property for a pur-
chase price of $14.1 million (the "Purchase Agreement"). The Purchase Agreement is conditional
upon the Woods Property being delivered free and clear of any claims of Home Depot unless ar-
rangements are reached on terms satisfactory to the Purchaser in its sole discretion. No such ar-
rangements were reached. The proceeds of the sale are insufficient to cover the indebtedness owing
to Romspen under its mortgage.

17 The Receiver moved for court approval of the Purchase Agreement and for an order vesting
title to the Woods Property in the Purchaser. Home Depot took the position that the Receiver could
not sell the Woods Property on which the Home Depot store is located free and clear of any interest
of Home Depot and argued that it should be entitled to purchase the Home Depot Lands or to a
lease or, alternatively, to a statutory or equitable lien ranking ahead of the Romspen Mortgage.

18 In very thorough reasons, the motion judge laid out the factual situation and the relevant
case law. He concluded that Home Depot's leasehold interest in the Home Depot Lands ranked after
the Romspen Mortgage and, although Home Depot was entitled to an equitable lien against the
Woods Property, that lien was subordinate to the Romspen Mortgage. He then considered the equi-
ties between the parties in relation to the specific issues and concluded that the equities favoured
Romspen.

19 Accordingly, in the first order, he authorized the Receiver to proceed with the sale of the
Woods Property free and clear of any lien or claim of Home Depot. That is, he vested out or ex-
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punged any interest Home Depot had in the Woods Property. The motion judge, however, refused
to approve the Purchase Agreement at that time and ordered the Receiver to conduct a further sales
process in respect of the Woods Property.

20 Further efforts at finding a purchaser for the Woods Property were unsuccessful and a new
motion was brought seeking the approval of the Purchase Agreement. On September 28, 2011, the
motion judge granted the second order approving the sale transaction and vesting the Woods Prop-
erty in the Purchaser free and clear of any lien or claim of Home Depot.

21 By order of this court, the motion judge's order approving the sale transaction was stayed
until the hearing of the appeals or further order of this court.

ISSUES

22 Home Depot raised several grounds of appeal. In oral submissions, however, Home Depot
focused on the following two grounds:

1) Did the motion judge apply an incorrect standard of proof? Specifically,
did his failure to draw reasonable inferences render his findings of fact un-
reliable?

2)  Did the motion judge fail to consider the ownership of the Home Depot
store separate and apart from the Ground Lease?

23 I need only deal with the first issue as, in my view, it is dispositive of the appeals. The mo-
tion judge's misapprehension of the standard of proof requires that the orders be set aside and that
the matter be remitted to the Superior Court of Justice for a new hearing. As I would remit the mat-
ter for a new hearing, I would dismiss Romspen and the Receiver's cross-appeal of the first order.

ANALYSIS
Applicable Law

24 The parties agree that the criteria to be applied by the court in a receivership sale are those
set out by this court in Royal Bank of Canada v. Soundair Corp. (1991),4 O.R. (3d) 1 (C.A.). Atp.
6, this court summarized the factors a court must consider when deciding whether a receiver, who
has sold a property, acted properly:

1) It should consider whether the receiver has made a sufficient effort to get
the best price and has not acted improvidently.

2) It should consider the interests of all parties.

3) It should consider the efficacy and integrity of the process by whigh offers
are obtained.

4) It should consider whether there has been unfairness in the working out of
the process.

25 The central issue raised on the motions and in these appeals is the application of the second
criterion, the consideration of the interests of all parties, when deciding whether the court should
vest the Woods Property in the Purchaser free and clear of Home Depot's interest. In considering
this criterion, the motion judge referred to Ground J.'s statement in Meridian Credit Union Lid. v.
984 Bay Street Inc., 2006 CanLIl 26476 (Ont. S.C.), at para. 19, that: "[[]n determining whether to
issue a vesting order terminating the interests of parties in a property, the court must review the eq-
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uitable considerations supporting the respective positions of the parties." The motion judge then set
about making the findings of fact necessary to apply these legal principles.

Position of the Parties on Appeal: Standard of Proof in Making Findings of Fact

26 Home Depot argues that the motion judge committed an error of law in the standard of proof
he applied when making findings of fact. Throughout his reasons, the motion judge indicates that he
is required to make factual determinations "on the basis of undisputed facts" and that he "cannot
make findings of fact by way of inference." Home Depot maintains that this is clearly an error and
that the failure to apply the correct standard of proof resulted in the motion judge's failure to draw
reasonable inferences from the evidence,

27 Home Depot submits that several important inferences were available on the evidence. Spe-
cifically, it could be inferred from the evidence that Romspen gave its express or implied consent to
the construction of the Home Depot store and to entering into the Ground Lease. Alternatively,
Home Depot submits that if there is no express or implied consent, the record is sufficient to draw
the inference that, from the outset, Romspen knew about the construction of the Home Depot store,
knew about the Ground Lease and knew or ought to have known that Home Depot believed it had
Romspen's consent to build the store and enter into the Ground Lease. These and other possible in-
ferences, if drawn, would have been relevant considerations in the exercise of the court's equitable
jurisdiction when deciding whether to vest out Home Depot's interest and/or whether to grant Home
Depot some form of equitable relief.

28 The respondents could provide no legal basis for the motion judge's statement that factual
findings must be made on the basis of "undisputed facts" and that the court could not "make find-
ings of fact by way of inference." It may be that, because this was a motion argued on affidavit evi-
dence, the motion judge understood that he was constrained in this way. In any event, the respond-
ents did not seriously dispute that these constituted errors, rather, they argued that these errors were
harmless because:

1) there were no disputed facts;

2)  the errors were mere inadvertent slips and, when read as a whole, it is apparent
that the motion judge nonetheless applied the appropriate standard of proof;

3) it was clear from the evidence that Romspen's mortgage had legal priority over
any interest Home Depot had in the Woods Property;

4)  there was insufficient evidence on the record before the motion judge from which
actual or implied consent to the Ground Lease or construction of the Home Depot
store could be drawn; and

5)  even accepting that the court could infer or imply consent, the equities nonethe-
less favoured Romspen and the vesting out of Home Depot's interest.

DISCUSSION

29 In my view, the appeals must be allowed and the matter remitted to the Superior Court of
Justice for a new hearing. I acknowledge that, in granting equitable relief, motion judges have a
good deal of latitude and ought to be afforded considerable deference. As set out by this court in
York (Regional Municipality) v. Thornhill Green Cooperative Homes Inc., 2010 ONCA 393, 68
C.B.R. (5th) 73, at para. 20, an order approving a sale by a receiver is discretionary and attracts
great deference from appeliate courts. Appellate courts will only interfere where the trial judge (or
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the motion judge) "erred in law, seriously misapprehended the evidence, exercised his or her discre-
tion based upon irrelevant or erroneous considerations, or failed to give any or sufficient weight to
relevant considerations."

30 In the present case, however, the motion judge's application of an incorrect standard of proof
and his belief that he was not allowed to draw inferences on a motion such as this one are errors that
go to the very basis upon which the court's equitable discretion is exercised: the factual matrix. As
explained by Rothstein J. in F.H. v. McDougall, 2008 SCC 53, [2008] 3 S.C.R. 41, at para. 40,
“there is only one civil standard of proof at common law and that is proof on a balance of probabili-
ties." Therefore, facts in issue are to be proved on a balance of probabilities and, as a general rule,
this applies to motions' as well as to trials.

31 As I will explain, the errors committed by the motion judge are not, as suggested by the re-
spondents, harmless. Had the motion judge applied the appropriate standard of proof and been will-
ing to draw inferences where appropriate, the result may well have been different. I turn now to the
five points raised by the respondents in response to the appeals.

1)  There were no disputed facts

32 The respondents argue that the motion judge's adoption of a higher standard of proof - un-
disputed fact - is a harmless error as there was no dispute as to the facts. It was therefore unneces-
sary for the motion judge to engage in an assessment of the weight to be given to the evidence or to
make credibility findings.

33 The argument put forward by Home Depot, however, is not that it disputed the facts set out
in the record, but rather that the motion judge ought to have drawn inferences from the record and
the conduct of the parties.

34 Inferences are not undisputed facts and, as a general rule, inferences need only flow reason-
ably and logically from established facts. By limiting himself to undisputed facts, the motion judge
did not assess the landscape of facts presented to him with a view to determining what inferences
could appropriately be drawn.

35 The potential importance of inferences is apparent when considering whether Romspen's
interest in the Woods Property should be subordinate to the Ground Lease by virtue of Romspen
having consented to it. In dealing with this issue, the motion judge set out the law as follows, at pa-
ra. 142: "[I}f a lease is executed by a mortgagor after the mortgage has been granted, the mortgagee
will be bound by the terms of the lease if it is made with his express or implied consent” (footnote
omitted).

36 The record did not contain an express consent by Romspen. The relevant question on the
issue of subordination was, therefore, whether consent by Romspen to the Ground Lease could be
implied. Home Depot argued that the conduct of Romspen and the various documents in the record
were more than sufficient to show that consent ought to be implied.

37 The motion judge, however, does not appear to have turned his mind to the issue of implied
consent. The motion judge simply stated, at para. 145, that: "Home Depot has failed to establish as
an undisputed fact that Romspen consented to either the Home Depot Agreement or the Ground
Lease" (emphasis added). The motion judge's use of the expression "undisputed fact" clearly re-
flects his understanding that, absent Romspen expressly acknowledging that it consented to the
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Ground Lease or it being set out in the written materials, he could not find that Romspen had con-
sented. In effect, the motion judge excluded the possibility of finding an implied consent because of
his belief that he was somehow prevented or unable to draw appropriate inferences from the availa-
ble facts. Inferences are important tools in the fact-finding process and the motion judge erred in
refusing to avail himself of that source.

2)  The errors were inadvertent slips

38 The respondents argue that the motion judge's references to the need for "undisputed facts"
and his inability to "make findings of fact by way of inference" were simply inadvertent slips and
that, read as a whole, it was apparent that the motion judge nonetheless applied the appropriate
standard of proof.

39 I disagree. A critical portion of the motion judge's reasons is the portion dealing with
Romspen's knowledge and alleged consent to the Home Depot Agreement, the Ground Lease and
the construction of the Home Depot store. In that portion of his reasons, he repeats, at paras, 40 and
44 of his March 17, 2011 reasons, that the court must make its determination on the basis of "un-
disputed facts". He also states, at para. 40 of those reasons, that the court "cannot make findings of
fact by way of inference." After making these statements, he concludes, at para. 52, that "[t]here is
no evidence of any such consent, and it cannot be inferred from the existence of the Home Depot
Agreement. Nor can it be inferred from the existence of the Ground Lease" (emphasis added). The
motion judge then goes on to state, at para. 53, that "Home Depot cannot, however, establish as an
undisputed fact that Romspen's execution of the Site Plan Agreement either constituted, or evi-
denced, its consent to ... [the] construction [of the Home Depot store]" (emphasis added).

40 However, despite the motion judge having stated that he could not draw inferences, the re-
spondents argue that his statement that he did "not think that ... knowledge [of the Ground Lease]
could be inferred" (at para. 42), suggests that he did in fact consider whether inferences could be
drawn. I disagree.

41 When that statement is viewed in the context of the entire paragraph, it does not, as the re-
spondents suggest, indicate that the motion judge was applying the correct standard of proof. The
balance of the paragraph shows that the motion judge was still operating on the premise that Home
Depot had to demonstrate either actual knowledge or knowledge as an undisputed fact.

42 The fact that the motion judge applied the incorrect higher standard of proof is confirmed
later in his March 17, 2011 reasons where, at para. 145, he confirms that he has "concluded that
Home Depot has failed to establish as an undisputed fact that Romspen consented to either the
Home Depot Agreement or the Ground Lease" (emphasis added).

43 Further, it was central to Home Depot's case to determine whether knowledge or implied
consent of the Ground Lease and construction of the Home Depot store could be inferred from all of
the circumstances. Given the motion judge's extensive and comprehensive reasons, I simply cannot
accept that, had he understood that he could draw reasonable inferences from all of the facts and
circumstances, his analysis of whether to draw the inference would be limited to a single paragraph
without reference to the facts both for and against drawing such an inference.

3) Romspen's mortgage has legal priority
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44 The respondents submit that the errors are of no consequence because the Romspen Mort-
gage had clear legal priority over any Home Depot interest and the funds generated from the sale of
the Woods Property are not even sufficient to pay off the mortgage debt. Moreover, nothing in the
record suggests that Romspen ever intended to waive any of its legal rights.

45 The respondents argue that the motion judge correctly weighed the equities between the par-
ties. More specifically, in granting the Receiver's request for an order vesting out the interest of
Home Depot in the Woods Property, the motion judge stated, at para. 187, that:

[TThe court must consider the equities between the parties in the context of find-
ings that:

(1)  Romspen's interest in the Woods Property ranks ahead of that of
Home Depot to the extent of the monies secured under the Romspen
Mortgage ... ;

(2) Home Depot's equitable lien against the [Woods] Property arising as
a result of the construction of the Home Depot store does not rank
prior to the interest of Romspen in the [Woods] Property; and

(3) Home Depot is unable to establish as an undisputed fact that
Romspen consented to the Home Depot Agreement, the Ground
Lease or the construction of the Home Depot store in a manner that
was intended to affect its rights in the [Woods] Property.

46 There are two problems with this submission. First, although the motion judge appears to
view the need, in considering the equities, to look beyond the legal priorities created by the instru-
ments registered on title, he limits his equitable considerations to: (1) a recitation of the legal prioxi-
ties; and (2) the single additional question of whether there was consent "in a manner that was in-
tended to affect its right in the [Woods] Property" (emphasis added). The motion judge had to look
beyond these considerations. He had to consider all of the facts and circumstances in order to decide
whether consent should be inferred and whether equitable principles, such as estoppel, applied in
making the determination to vest out Home Depot's interest.

47 Second, although the motion judge refers to his earlier analysis of the equitable considera-
tions and the need to take them into account in the weighing exercise, that earlier analysis was, as I
have explained, tainted by his understanding that he was limited to undisputed facts and could not
draw inferences.

4)  There was no basis from which to draw the inferences sought by Home Depot

48 In the alternative, the respondents argue that even if the motion judge erred with respect to
his ability to draw inferences, this court should find that there was no basis from which the infer-
ences sought by Home Depot could be drawn.

49 As I would remit the matter to the Superior Court of Justice, it would be inappropriate for
this court to draw inferences and make findings of fact. In order to address the respondents' submis-
sion that there was no basis in the evidence to draw relevant inferences, I must, however, review the
record to determine whether facts exist from which a motion judge might draw at least one of the
inferences sought by Home Depot. I will focus on Home Depot's submission that the motion judge
ought to have inferred that Romspen knew of and by implication consented to the Ground Lease. If
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such an inference were drawn, it would clearly be a significant fact to be weighed in resolving the
issues raised in the motion.

50 In my view, there are several facts from which such an inference might be drawn, for exam-
ple:

1)  the earlier Romspen mortgages provided that Romspen could not unrea-
sonably withhold its consent to any lease by Woods;

2)  in November 2005, Romspen received a copy of the Home Depot Agree-
ment which contained the material terms of the contemplated ground lease
to Home Depot;

3) the Home Depot Agreement contemplated the construction of a store on
the Home Depot Lands within 270 days of the signature of the Home De-
pot Agreement;

4)  the Home Depot Agreement set out the terms of the Ground Lease and
contemplated the purchase of the Home Depot Lands by Home Depot if
severance had been obtained or the Ground Lease if severance had not
been obtained (these broad terms were known to Romspen);

5)  although Romspen refused to provide an acknowledgment that it would
provide a partial discharge to allow Home Depot to purchase the Home
Depot Lands, Woods asked Romspen to sign an acknowledgment that a
portion of the industrial building located on the Woods Property could be
demolished to allow construction of the Home Depot store without accel-
erating the Romspen Mortgage. Romspen was asked to provide this
acknowledgement so that Home Depot would not "stop moving forward."
This acknowledgment was provided in May 2006 and refers to a proposed
ground lease between Woods and Home Depot;

6)  the Romspen Mortgage included a provision that contemplated that "any
land lease payments made by Home Depot pursuant to the Home Depot
Agreement ... which in aggregate exceed $250,000 shall be due and paya-
ble, on account of principle, upon receipt and [Woods and TDCI] shall di-
rect Home Depot to make such payments directly to [Romspen]";

7)  the Site Plan Agreement executed by Romspen made specific reference to
the Home Depot Agreement and to the proposed partial demolition of the
existing industrial building;

8}  under the Site Plan Agreement, Romspen would have known that Home
Depot was spending millions of dollars to build a store on the Woods
Property and that, pursuant to the Home Depot Agreement, Home Depot
was entitied to enter into the Ground Lease; and

9)  Romspen's representative testified in cross-examination that, by August
2006, after the Site Plan Agreement had been signed, he was able to draw
the inference that Home Depot had received the Ground Lease.

51 These are some of the facts from which an inference might be drawn. Of course, there are
many facts that suggest that the inference should not be drawn. I need not list them here. Suffice it
to say that a basis does exist from which a relevant inference could be drawn and, contrary to the
respondents' submission, I do not view the motion judge's error as being necessarily harmless.
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5) Even assuming that the inferences sought by Home Depot could be drawn, the eq-
nities still favour vesting out Home Depot's interest in the Woods Property

52 The respondents argue that regardless of the inferences that might be drawn, the equities
will still inevitably favour the vesting out of Home Depot's interest. I disagree. The inferences
Home Depot argues ought to have been drawn are central to the decision of whether to vest out its
interest. This decision therefore cannot properly be made until the fact-finding process, including
drawing reasonable inferences, is complete. That fact-finding process is more appropriately done by
the Superior Court.

CONCLUSION

53 I would, therefore, allow the appeals, dismiss the cross-appeal and remit the matter to the
Superior Court of Justice for a new hearing. If the parties cannot agree as to costs, they are to make
brief written submissions within 20 days hereof.

P.S. ROULEAU J.A.
J.I. LASKIN J.A.:-- I agree.
M. ROSENBERG J.A.:-- I agree.

cp/e/qlacs/qlvxw/glgpr/qlana/qlhes

1 A motion judge can, in appropriate circumstances, order the trial of an issue pursuant to rule
37.13(2)(b) of the Rules of Civil Procedure, RR.O. 1990, Reg. 194.
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Royal Bank of Canada v. Soundair Corp., Canadian Pension
Capital Ltd. and Canadian Insurers Capital Corp.
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Goodman, McKinlay and Galligan JJ.A.
July 3, 1991

Debtor and creditor -- Receivers -- Court-appointed receiver accepting offer to purchase assets
against wishes of secured creditors - Receiver acting properly and prudently -- Wishes of creditors
not determinative -- Court approval of sale confirmed on appeal.

Air Toronto was a division of Soundair. In April 1990, one of Soundair's creditors, the Royal Bank,
appointed a receiver to operate Air Toronto and sell it as a going concern. The receiver was author-
ized to sell Air Toronto to Air Canada, or, if that sale could not be completed, to negotiate and sell
Air Toronto to another person. Air Canada made an offer which the receiver rejected. The receiver
then entered into negotiations with Canadian Airlines International (Canadian); two subsidiaries of
Canadian, Ontario Express Ltd. and Frontier Airlines Ltd., made an offer to purchase on March 6,
1991 (the OEL offer). Air Canada and a creditor of Soundair, CCFL, presented an offer to purchase
to the receiver on March 7, 1991 through 922, a company formed for that purpose (the 922 offer).
The receiver declined the 922 offer because it contained an unacceptable condition and accepted the
OEL offer. 922 made a second offer, which was virtually identical to the first one except that the
unacceptable condition had been removed. In proceedings before Rosenberg J., an order was made
approving the sale of Air Toronto to OEL and dismissing the 922 offer. CCFL appealed.

Held, the appeal should be dismissed.

Per Galligan J.A.: When deciding whether a receiver has acted providently, the court should exam-
ine the conduct of the receiver in light of the information the receiver had when it agreed to accept
an offer, and should be very cautious before deciding that the receiver's conduct was improvident
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based upon information which has come to light after it made its decision. The decision to sell to
OEL was a sound one in the circumstances faced by the receiver on March 8, 1991. Prices in other
offers received after the receiver has agreed to a sale have relevance only if they show that the price
contained in the accepted offer was so unreasonably low as to demonstrate that the receiver was
improvident in accepting it. If they do not do so, they should not be considered upon a motion to
confirm a sale recommended by a court-appointed receiver. If the 922 offer was better than the OEL
offer, it was only marginally better and did not lead to an inference that the disposition strategy of
the receiver was improvident.

While the primary concern of a receiver is the protecting of the interests of creditors, a secondary
but important consideration is the integrity of the process by which the sale is effected. The court
must exercise extreme caution before it interferes with the process adopted by a receiver to sell an
unusual asset. It is important that prospective purchasers know that, if they are acting in good faith,
bargain seriously with a receiver and enter into an agreement with it, a court will not lightly inter-
fere with the commercial judgment of the receiver to sell the asset to them.

The failure of the receiver to give an offering memorandum to those who expressed an interest in
the purchase of Air Toronto did not result in the process being unfair, as there was no proof that if
an offering memorandum had been widely distributed among persons qualified to have purchased
Air Toronto, a viable offer would have come forth from a party other than 922 or OEL.

The fact that the 922 offer was supported by Soundair's secured creditors did not mean that the court
should have given effect to their wishes. Creditors who asked the court to appoint a receiver to dis-
pose of assets (and therefore insulated themselves from the risks of acting privately) should not be
allowed to take over control of the process by the simple expedient of supporting another purchaser
if they do not agree with the sale by the receiver. If the court decides that a court-appointed receiver
has acted providently and properly (as the receiver did in this case), the views of creditors should
not be determinative.

Per McKinlay J.A. (concurring in the result): While the procedure carried out by the receiver in this
case was appropriate, given the unfolding of events and the unique nature of the assets involved, it
was not a procedure which was likely to be appropriate in many receivership sales.

Per Goodman J.A. (dissenting): The fact that a creditor has requested an order of the court appoint-
ing a receiver does not in any way diminish or derogate from his right to obtain the maximum bene-
fit to be derived from any disposition of the debtor's assets. The creditors in this case were con-
vinced that acceptance of the 922 offer was in their best interest and the evidence supported that be-
lief. Although the receiver acted in good faith, the process which it used was unfair insofar as 922
was concerned and improvident insofar as the secured creditors were concerned.
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Beauty Counsellors of Canada Ltd. (Re) (1986), 58 C.B.R. (N.S.) 237 (Ont. Bkcy.); British Colum-
bia Development Corp. v. Spun Cast Industries Inc. (1977), 5 B.C.L.R. 94, 26 C.B.R. (N.S.) 28
(8.C.); Cameron v. Bank of Nova Scotia (1981}, 38 C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R.
303 (C.A.); Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 22 C.P.C. (2d) 131, 67 C.B.R.
(N.S.) 320 (note), 39 D.L.R. (4th) 526 (H.C.].); Salima Investments Ltd. v. Bank of Montreal
(1985), 41 Alta. L.R. (2d) 58, 65 A.R. 372, 59 C.B.R. (N.S.) 242, 21 D.L.R. (4th) 473 (C.A.); Sel-
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kirk (Re) (1986), 58 C.B.R. (N.8.) 245 (Ont. Bkcy.); Selkirk (Re) (1987), 64 C.B.R. (N.S.) 140
(Ont. Bkcy.)

Statutes referred to
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APPEAL from the judgment of the General Division, Rosenberg J., May 1, 1991, approving the
sale of an airline by a receiver.

J.B. Berkow and Steven H. Goldman, for appellants.
John T. Morin, Q.C., for Air Canada.
L.A.J. Barnes and Lawrence E. Ritchie, for Royal Bank of Canada.

Sean F. Dunphy and G.K. Ketcheson for Ernst & Young Inc., receiver of Soundair Corp., respond-
ent.

W.G. Horton, for Ontario Express Ltd. '
Nancy J. Spies, for Frontier Air Ltd.

GALLIGAN J.A.:-- This is an appeal from the order of Rosenberg J. made on May 1, 1991
(Gen. Div.). By that order, he approved the sale of Air Toronto to Ontario Express Limited and
Frontier Air Limited and he dismissed a motion to approve an offer to purchase Air Toronto by
922246 Ontario Limited.

It is necessary at the outset to give some background to the dispute. Soundair Corporation
(Soundair) is a corporation engaged in the air transport business. It has three divisions. One of them
is Air Toronto. Air Toronto operates a scheduled airline from Toronto to a number of mid-sized cit-
ies in the United States of America. Its routes serve as feeders to several of Air Canada's routes.
Pursuant to a connector agreement, Air Canada provides some services to Air Toronto and benefits
from the feeder traffic provided by it. The operational relationship between Air Canada and Air
Toronto is a close one.

In the latter part of 1989 and the early part of 1990, Soundair was in financial difficulty. Soundair
has two secured creditors who have an interest in the assets of Air Toronto. The Royal Bank of
Canada (the Royal Bank) is owed at least $65,000,000. The appellants Canadian Pension Capital
Limited and Canadian Insurers Capital Corporation (collectively called CCFL) are owed approxi-
mately $9,500,000. Those creditors will have a deficiency expected to be in excess of $50,000,000
on the winding-up of Soundair.

On April 26, 1990, upon the motion of the Royal Bank, O'Brien J. appointed Ernst & Young Inc.
(the receiver) as receiver of all of the assets, property and undertakings of Soundair. The order re-
quired the receiver to operate Air Toronto and sell it as a going concern. Because of the close rela-
tionship between Air Toronto and Air Canada, it was contemplated that the receiver would obtain
the assistance of Air Canada to operate Air Toronto. The order authorized the receiver:
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(b) to enter into contractual arrangements with Air Canada to retain a manager or operator,
including Air Canada, to manage and operate Air Toronto under the supervision of
Ernst & Young Inc. until the completion of the sale of Air Toronto to Air Canada or
other person ...

Also because of the close relationship, it was expected that Air Canada would purchase Air Toron-
to. To that end, the order of O'Brien J. authorized the receiver:

(¢) tonegotiate and do all things necessary or desirable to complete a sale of Air Toronto
to Air Canada and, if a sale to Air Canada cannot be completed, to negotiate and sell
Air Toronto to another person, subject to terms and conditions approved by this Court.

Over a period of several weeks following that order, negotiations directed towards the sale of Air
Toronto took place between the receiver and Air Canada. Air Canada had an agreement with the
receiver that it would have exclusive negotiating rights during that period. I do not think it is neces-
sary to review those negotiations, but I note that Air Canada had complete access to all of the oper-
ations of Air Toronto and conducted due diligence examinations. It became thoroughly acquainted
with every aspect of Air Toronto's operations.

Those negotiations came to an end when an offer made by Air Canada on June 19, 1990, was
considered unsatisfactory by the receiver. The offer was not accepted and lapsed. Having regard to
the tenor of Air Canada's negotiating stance and a letter sent by its solicitors on July 20, 1990, I
think that the receiver was eminently reasonable when it decided that there was no realistic possibil-
ity of selling Air Toronto to Air Canada.

'The receiver then looked elsewhere. Air Toronto's feeder business is very attractive, but it only
has value to a national airline. The receiver concluded reasonably, therefore, that it was commer-
cially necessary for one of Canada's two national airlines to be involved in any sale of Air Toronto.
Realistically, there were only two possible purchasers whether direct or indirect. They were Air
Canada and Canadian Airlines International.

It was well known in the air transport industry that Air Toronto was for sale. During the months
following the collapse of the negotiations with Air Canada, the receiver tried unsuccessfully to find
viable purchasers. In late 1990, the receiver turned to Canadian Airlines International, the only real-
istic alternative. Negotiations began between them. Those negotiations led to a letter of intent dated
February 11, 1991. On March 6, 1991, the receiver received an offer from Ontario Express Limited
and Frontier Airlines Limited, who are subsidiaries of Canadian Airlines International. This offer is
called the OEL offer.

In the meantime, Air Canada and CCFL were having discussions about making an offer for the
purchase of Air Toronto. They formed 922246 Ontario Limited (922) for the purpose of purchasing
Air Toronto. On March 1, 1991, CCFL wrote to the receiver saying that it proposed to make an of-
fer. On March 7, 1991, Air Canada and CCFL presented an offer to the receiver in the name of 922.
For convenience, its offers are called the 922 offers.

The first 922 offer contained a condition which was unacceptable to the receiver. I will refer to
that condition in more detail later, The receiver declined the 922 offer and on March 8, 1991, ac-
cepted the OEL offer. Subsequently, 922 obtained an order allowing it to make a second offer. It
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then submitted an offer which was virtually identical to that of March 7, 1991, except that the un-
acceptable condition had been removed.

The proceedings before Rosenberg J. then followed. He approved the sale to OEL and dismissed
a motion for the acceptance of the 922 offer. Before Rosenberg J., and in this court, both CCFL and
the Royal Bank supported the acceptance of the second 922 offer.

There are only two issues which must be resolved in this appeal. They are:

(1) Did the receiver act properly when it entered into an agreement to sell Air Toronto to
OEL?

(2) What effect does the support of the 922 offer by the secured creditors have on the re-
sult?

I will deal with the two issues separately.

I. DID THE RECEIVER ACT PROPERLY
IN AGREEING TO SELL TO OEL?

Before dealing with that issue there are three general observations which I think I should make.
The first is that the sale of an airline as a going concern is a very complex process. The best method
of selling an airline at the best price is something far removed from the expertise of a court. When a
court appoints a receiver to use its commercial expertise to sell an airline, it is inescapable that it
intends to rely upon the receiver's expertise and not upon its own. Therefore, the court must place a
great deal of confidence in the actions taken and in the opinions formed by the receiver. It should
also assume that the receiver is acting properly unless the contrary is clearly shown. The second
observation is that the court should be reluctant to second-guess, with the benefit of hindsight, the
considered business decisions made by its receiver. The third observation which I wish to make is
that the conduct of the receiver should be reviewed in the light of the specific mandate given to him
by the court.

The order of O'Brien J. provided that if the receiver could not complete the sale to Air Canada
that it was "to negotiate and sell Air Toronto to another person". The court did not say how the re-
ceiver was to negotiate the sale. It did not say it was to call for bids or conduct an auction. It told the
receiver to negotiate and sell. It obviously intended, because of the unusual nature of the asset being
sold, to leave the method of sale substantially in the discretion of the receiver. I think, therefore, that
the court should not review minutely the process of the sale when, broadly speaking, it appears to
the court to be a just process.

As did Rosenberg J., 1 adopt as correct the statement made by Anderson J. in Crown Trust Co. v.
Rosenberg (1986), 60 O.R. (2d) 87, 39 D.L.R. (4th) 526 (H.C.J.), at pp. 92-94 O.R,, pp. 531-33
D.L.R., of the duties which a court must perform when deciding whether a receiver who has sold a
property acted properly. When he set out the court's duties, he did not put them in any order of pri-
ority, nor do L. I summarize those duties as follows:

1. It should consider whether the receiver has made a sufficient effort to get the best price
and has not acted improvidently.

2. It should consider the interests of all parties.

3. It should consider the efficacy and integrity of the process by which offers are obtained.
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4. It should consider whether there has been unfairness in the working out of the process.

I'intend to discuss the performance of those duties separately.

1. Did the receiver make a sufficient effort to get the best price and did it act providently?

Having regard to the fact that it was highly unlikely that a commercially viable sale could be
made to anyone but the two national airlines, or to someone supported by either of them, it is my
view that the receiver acted wisely and reasonably when it negotiated only with Air Canada and
Canadian Airlines International. Furthermore, when Air Canada said that it would submit no further
offers and gave the impression that it would not participate further in the receiver's efforts to sell,
the only course reasonably open to the receiver was to negotiate with Canadian Airlines Interna-
tional. Realistically, there was nowhere else to go but to Canadian Airlines International. In doing
so, it is my opinion that the receiver made sufficient efforts to sell the airline.

When the receiver got the OEL offer on March 6, 1991, it was over ten months since it had been
charged with the responsibility of selling Air Toronto. Until then, the receiver had not received one
offer which it thought was acceptable. After substantial efforts to sell the airline over that period, I
find it difficult to think that the receiver acted improvidently in accepting the only acceptable offer
which it had.

On March 8§, 1991, the date when the receiver accepted the OEL offer, it had only two offers, the
OEL offer which was acceptable, and the 922 offer which contained an unacceptable condition. I
cannot see how the receiver, assuming for the moment that the price was reasonable, could have
done anything but accept the OEL offer.

‘When deciding whether a receiver had acted providently, the court should examine the conduct of
the receiver in light of the information the receiver had when it agreed to accept an offer. In this
case, the court should look at the receiver's conduct in the light of the information it had when it
made its decision on March 8, 1991. The court should be very cautious before deciding that the re-
ceiver's conduct was improvident based upon information which has come to light after it made its
decision. To do so, in my view, would derogate from the mandate to sell given to the receiver by the
order of O'Brien J. I agree with and adopt what was said by Anderson J. in Crown Trust v. Rosen-
berg, supra, atp. 112 O.R., p. 551 D.L.R.:

Its decision was made as a matter of business judgment on the elements then availa-
ble to it. It is of the very essence of a receiver's function to make such judgments and in
the making of them to act seriously and responsibly so as to be prepared to stand be-
hind them.

If the court were to reject the recommendation of the Receiver in any but the most
exceptional circumstances, it would materially diminish and weaken the role and func-
tion of the Receiver both in the perception of receivers and in the perception of any
others who might have occasion to deal with them. It would lead to the conclusion that
the decision of the Receiver was of little weight and that the real decision was always
made upon the motion for approval. That would be a consequence susceptible of im-
mensely damaging results to the disposition of assets by court-appointed receivers.
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(Emphasis added)

I also agree with and adopt what was said by Macdonald J.A. in Cameron v. Bank of Nova Scotia
(1981),38 CB.R. (N.5.) 1, 45 N.S.R. (2d) 303 (C.A.),atp. 11 CB.R,, p. 314 N.S.R.

In my opinion if the decision of the receiver to enter into an agreement of sale, sub-
ject to court approval, with respect to certain assets is reasonable and sound under the
circumstances at the time existing it should not be set aside simply because a later and
higher bid is made. To do so would literally create chaos in the commercial world and
receivers and purchasers would never be sure they had a binding agreement.

(Emphasis added)

On March 8, 1991, the receiver had two offers. One was the OEL offer which it considered satis-
factory but which could be withdrawn by OEL at any time before it was accepted. The receiver also
had the 922 offer which contained a condition that was totally unacceptable. It had no other offers.
It was faced with the dilemma of whether it should decline to accept the OEL offer and run the risk
of it being withdrawn, in the hope that an acceptable offer would be forthcoming from 922. An af-
fidavit filed by the president of the receiver describes the dilemma which the receiver faced, and the
judgment made in the light of that dilemma:

24.  An asset purchase agreement was received by Ernst & Young on March 7, 1991 which
was dated March 6, 1991. This agreement was received from CCFL in respect of their
offer to purchase the assets and undertaking of Air Toronto. Apart from financial con-
siderations, which will be considered in a subsequent affidavit, the Receiver determined
that it would not be prudent to delay acceptance of the OEL agreement to negotiate a
highly uncertain arrangement with Air Canada and CCFL. Air Canada had the benefit
of an "exclusive" in negotiations for Air Toronto and had clearly indicated its intention
to take itself out of the running while ensuring that no other party could seek to pur-
chase Air Toronto and maintain the Air Canada connector arrangement vital to its sur-
vival. The CCFL offer represented a radical reversal of this position by Air Canada at
the eleventh hour. However, it contained a significant number of conditions to closing
which were entirely beyond the control of the Receiver. As well, the CCFL offer came
less than 24 hours before signing of the agreement with OEL which had been negotiat-
ed over a period of months, at great time and expense.

(Emphasis added)
I am convinced that the decision made was a sound one in the
circumstances faced by the redeiver on March 8, 1991.

I now turn to consider whether the price contained in the OEL offer was one which it was provi-
dent to accept. At the outset, I think that the fact that the OEL offer was the only acceptable one
available to the receiver on March 8, 1991, after ten months of trying to sell the airline, is strong
evidence that the price in it was reasonable. In a deteriorating economy, I doubt that it would have
been wise to wait any longer.

I mentioned earlier that, pursuant to an order, 922 was permitted to present a second offer. During
the hearing of the appeal, counsel compared at great length the price contained in the second 922
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offer with the price contained in the OEL offer. Counsel put forth various hypotheses supporting
their contentions that one offer was better than the other.

It is my opinion that the price contained in the 922 offer is relevant only if it shows that the price
obtained by the Receiver in the OEL offer was not a reasonable one. In Crown Trust v. Rosenberg,
supra, Anderson J., at p. 113 O.R,, p. 551 D.L.R., discussed the comparison of offers in the follow-
ing way:

No doubt, as the cases have indicated, situations might arise where the disparity was so
great as to call in question the adequacy of the mechanism which had produced the of-
fers. It is not so here, and in my view that is substantially an end of the matter.

In two judgments, Saunders J. considered the circumstances in which an offer submitted after the
receiver had agreed to a sale should be considered by the court. The first is Re Selkirk (1986), 58
C.B.R. (N.S.) 245 (Ont. Bkcy.), at p. 247:

If, for example, in this case there had been a second offer of a substantially higher
amount, then the court would have to take that offer into consideration in assessing
whether the receiver had properly carried out his function of endeavouring to obtain the
best price for the property.

The second is Re Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237 (Ont. Bkcy.),
at p. 243:

If a substantially higher bid turns up at the approval stage, the court should consider it.
Such a bid may indicate, for example, that the trustee has not properly carried out its
duty to endeavour to obtain the best price for the estate,

In Re Selkirk (1987), 64 C.B.R. (N.S.) 140 (Ont. Bkcy.), at p. 142, McRae J. expressed a similar
view:

The court will not lightly withhold approval of a sale by the receiver, particularly in
a case such as this where the receiver is given rather wide discretionary authority as per
the order of Mr. Justice Trainor and, of course, where the receiver is an officer of this
court. Only in a case where there seems to be some unfairness in the process of the sale
or where there are substantially higher offers which would tend to show that the sale
was improvident will the court withhold approval. It is important that the court recog-
nize the commercial exigencies that would flow if prospective purchasers are allowed
to wait until the sale is'in court for approval before submitting their final offer. This is
something that must be discouraged.

(Emphasis added}

What those cases show is that the prices in other offers have relevance only if they show that the
price contained in the offer accepted by the receiver was so unreasonably low as to demonstrate that
the receiver was improvident in accepting it. | am of the opinion, therefore, that if they do not tend
to show that the receiver was improvident, they should not be considered upon a motion to confirm
a sale recommended by a court-appointed receiver. If they were, the process would be changed from
a sale by a receiver, subject to court approval, into an auction conducted by the court at the time ap-
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proval is sought. In my opinion, the latter course is unfair to the person who has entered bona fide
into an agreement with the receiver, can only lead to chaos, and must be discouraged.

If, however, the subsequent offer is so substantially higher than the sale recommended by the re-
ceiver, then it may be that the receiver has not conducted the sale properly. In such circumstances,
the court would be justified itself in entering into the sale process by considering competitive bids.
However, I think that that process should be entered into only if the court is satisfied that the re-
ceiver has not properly conducted the sale which it has recommended to the court.

It is necessary to consider the two offers. Rosenberg J. held that the 922 offer was slightly better
or marginally better than the OEL offer. He concluded that the difference in the two offers did not
show that the sale process adopted by the receiver was inadequate or improvident.

Counsel for the appellants complained about the manner in which Rosenberg J. conducted the
hearing of the motion to confirm the OEL sale. The complaint was, that when they began to discuss
a comparison of the two offers, Rosenberg J. said that he considered the 922 offer to be better than
the OEL offer. Counsel said that when that comment was made, they did not think it necessary to
argue further the question of the difference in value between the two offers. They complain that the
finding that the 922 offer was only marginally better or slightly better than the OEL offer was made
without them having had the opportunity to argue that the 922 offer was substantially better or sig-
nificantly better than the OEL offer. I cannot understand how counsel could have thought that by
expressing the opinion that the 922 offer was better, Rosenberg I. was saying that it was a signifi-
cantly or substantially better one. Nor can I comprehend how counsel took the comment to mean
that they were foreclosed from arguing that the offer was significantly or substantially better. If
there was some misunderstanding on the part of counsel, it should have been raised before Rosen-
berg I. at the time. I am sure that if it had been, the misunderstanding would have been cleared up
quickly. Nevertheless, this court permitted extensive argument dealing with the comparison of the
two offers.

The 922 offer provided for $6,000,000 cash to be paid on closing with a royalty based upon a
percentage of Air Toronto profits over a period of five years up to a maximum of $3,000,000. The
OEL offer provided for a payment of $2,000,000 on closing with a royalty paid on gross revenues
over a five-year period. In the short term, the 922 offer is obviously better because there is substan-
tially more cash up front. The chances of future returns are substantially greater in the OEL offer
because royalties are paid on gross revenues while the royalties under the 922 offer are paid only on
profits. There is an element of risk involved in each offer.

The receiver studied the two offers. It compared them and took into account the risks, the ad-
vantages and the disadvantages of each. It considered the appropriate contingencies. It is not neces-
sary to outline the factors which were taken into account by the receiver because the manager of its
insolvency practice filed an affidavit outlining the considerations which were weighed in its evalua-
tion of the two offers. They seem to me to be reasonable ones. That affidavit concluded with the
following paragraph:

24.  On the basis of these considerations the Receiver has approved the OEL offer and has
concluded that it represents the achievement of the highest possible value at this time
for the Air Toronto division of SoundAir.
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The court appointed the receiver to conduct the sale of Air Toronto and entrusted it with the re-
sponsibility of deciding what is the best offer. I put great weight upon the opinion of the receiver. It
swore to the court which appointed it that the OEL offer represents the achievement of the highest
possible value at this time for Air Toronto. I have not been convinced that the receiver was wrong
when he made that assessment. I am, therefore, of the opinion that the 922 offer does not demon-
strate any failure upon the part of the receiver to act properly and providently.

It follows that if Rosenberg J. was correct when he found that the 922 offer was in fact better, I
agree with him that it could only have been slightly or marginally better. The 922 offer does not
lead to an inference that the disposition strategy of the receiver was inadequate, unsuccessful or im-
provident, nor that the price was unreasonable.

I am, therefore, of the opinion that the receiver made a sufficient effort to get the best price and
has not acted improvidently.

2. Consideration of the interests of all parties

It is well established that the primary interest is that of the creditors of the debtor: see Crown
Trust Co. v. Rosenberg, supra, and Re Selkirk (1986, Saunders J.), supra. However, as Saunders J.
peinted out in Re Beauty Counsellors, supra, at p. 244 C.B.R., "it is not the only or overriding con-
sideration".

In my opinion, there are other persons whose interests require consideration. In an appropriate
case, the interests of the debtor must be taken into account. I think also, in a case such as this, where
a purchaser has bargained at some length and doubtless at considerable expense with the receiver,
the interests of the purchaser ought to be taken into account. While it is not explicitly stated in such
cases as Crown Trust Co. v. Rosenberg, supra, Re Selkirk (1986, Saunders I.), supra, Re Beauty
Counsellors, supra, Re Selkirk (1987, McRae J.), supra, and Cameron, supra, I think they clearly
imply that the interests of a person who has negotiated an agreement with a court-appointed receiver
are very important.

In this case, the interests of all parties who would have an interest in the process were considered
by the receiver and by Rosenberg J.

3.  Consideration of the efficacy and integrity of the process by which the offer was ob-
tained

While it is accepted that the primary concern of a receiver is the protecting of the interests of the
creditors, there is a secondary but very important consideration and that is the integrity of the pro-
cess by which the sale is effected. This is particularly so in the case of a sale of such a unique asset
as an airline as a going concern.

The importance of a court protecting the integrity of the process has been stated in a number of
cases. First, I refer to Re Selkirk (1986), supra, where Saunders J. said at p. 246 C.B.R.:

In dealing with the request for approval, the court has to be concerned primarily with
protecting the interest of the creditors of the former bankrupt. A secondary but im-
portant consideration is that the process under which the sale agreement is arrived at
should be consistent with commercial efficacy and integrity.
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In that connection I adopt the principles stated by Macdonald J.A. of the Nova Scotia
Supreme Court (Appeal Division) in Cameron v. Bank of N.S. (1981), 38 C.B.R. (N.S.)
1,45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.), where he said at p. 11:

In my opinion if the decision of the receiver to enter into an agreement of sale, sub-
ject to court approval, with respect to certain assets is reasonable and sound under the
circumstances at the time existing it should not be set aside simply because a later and
higher bid is made. To do so would literally create chaos in the commercial world and
receivers and purchasers would never be sure they had a finding agreement. On the
contrary, they would know that other bids could be received and considered up until the
application for court approval is heard -- this would be an intolerable situation.

While those remarks may have been made in the context of a bidding situation rather
than a private sale, I consider them to be equally applicable to a negotiation process
leading to a private sale. Where the court is concerned with the disposition of property,
the purpose of appointing a receiver is to have the receiver do the work that the court
would otherwise have to do.

In Salima Investments Ltd. v. Bank of Montreal (1985), 41 Alta. L.R. (2d) 58, 21 D.L.R. (4th)
473 (C.A.), at p. 61 Alta. L.R., p. 476 D.L.R., the Alberta Court of Appeal said that sale by tender is
not necessarily the best way to sell a business as an ongoing concern. It went on to say that when
some other method is used which is provident, the court should not undermine the process by re-
fusing to confirm the sale.

Finally, I refer to the reasoning of Anderson J. in Crown Trust Co. v. Rosenberg, supra, at p. 124
O.R., pp. 562-63 D.L.R.:

While every proper effort must always be made to assure maximum recovery con-
sistent with the limitations inherent in the process, no method has yet been devised to
entirely eliminate those limitations or to avoid their consequences. Certainly it is not to
be found in loosening the entire foundation of the system. Thus to compare the results
of the process in this case with what might have been recovered in some other set of
circumstances is neither logical nor practical.

(Emphasis added)

It is my opinion that the court must exercise éxtreme caution before it interferes with the process
adopted by a receiver to sell an unusual asset. It is important that prospective purchasers know that,
if they are acting in good faith, bargain seriously with a receiver and enter into an agreement with it,
a court will not lightly interfere with the commercial judgment of the receiver to sell the asset to
them,

Before this court, counsel for those opposing the confirmation of the sale to OEL suggested many
different ways in which the recetver could have conducted the process other than the way which he
did. However, the evidence does not convince me that the receiver used an improper method of at-
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tempting to sell the airline. The answer to those submissions is found in the comment of Anderson
J. in Crown Trust Co. v. Rosenberg, supra, at p. 109 O.R., p. 548 D.L.R.:

The court ought not to sit as on appeal from the decision of the Receiver, reviewing in
minute detail every element of the process by which the decision is reached. To do so
would be a futile and duplicitous exercise. '

It would be a futile and duplicitous exercise for this court to examine in minute detail all of the
circumstances leading up to the acceptance of the OEL offer. Having considered the process adopt-
ed by the receiver, it is my opinion that the process adopted was a reasonable and prudent one.

4. Was there unfairness in the process?

As a general rule, I do not think it appropriate for the court to go into the minutia of the process
or of the selling strategy adopted by the receiver. However, the court has a responsibility to decide
whether the process was fair. The only part of this process which I could find that might give even a
superficial impression of unfairness is the failure of the receiver to give an offering memorandum to
those who expressed an interest in the purchase of Air Toronto.

I will outline the circumstances which relate to the allegation that the receiver was unfair in fail-
ing to provide an offering memorandum. In the latter part of 1990, as part of its selling strategy, the
receiver was in the process of preparing an offering memorandum to give to persons who expressed
an interest in the purchase of Air Toronto. The offering memorandum got as far as draft form, but
was never released to anyone, although a copy of the draft eventually got into the hands of CCFL
before it submitted the first 922 offer on March 7, 1991. A copy of the offering memorandum forms
part of the record and it seems to me to be little more than puffery, without any hard information
which a sophisticated purchaser would require in order to make a serious bid.

The offering memorandum had not been completed by February 11, 1991, On that date, the re-
ceiver entered into the letter of intent to negotiate with OEL. The letter of intent contained a provi-
sion that during its currency the receiver would not negotiate with any other party. The letter of in-
tent was renewed from time to time until the OEL offer was received on March 6, 1991.

The receiver did not proceed with the offering memorandum because to do so would violate the
spirit, if not the letter, of its letter of intent with OEL.

I do not think that the conduct of the receiver shows any unfairness towards 922. When I speak of
922, 1 do so in the context that Air Canada and CCFL are identified with it. I start by saying that the
receiver acted reasonably when it entered into exclusive negotiations with OEL. I find it strange that
a company, with which Air Canada is closely and intimately involved, would say that it was unfair
for the receiver to enter into a time-limited agreement to negotiate exclusively with OEL. That is
precisely the arrangement which Air Canada insisted upon when it negotiated with the receiver in
the spring and summer of 1990. If it was not unfair for Air Canada to have such an agreement, I do
not understand why it was unfair for OEL to have a similar one. In fact, both Air Canada and OEL
in its turn were acting reasonably when they required exclusive negotiating rights to prevent their
negotiations from being used as a bargaining lever with other potential purchasers. The fact that Air
Canada insisted upon an exclusive negotiating right while it was negotiating with the receiver
demonstrates the commercial efficacy of OEL being given the same right during its negotiations
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with the receiver. I see no unfairness on the part of the receiver when it honoured its letter of intent
with OEL by not releasing the offering memorandum during the negotiations with OEL,

Moreover, I am not prepared top find that 922 was in any way prejudiced by the fact that it did
not have an offering memorandum. It made an offer on March 7, 1991, which it contends to this day
was a better offer than that of OEL. 922 has not convinced me that if it had an offering memoran-
dum its offer would have been any different or any better than it actually was. The fatal problem
with the first 922 offer was that it contained a condition which was completely unacceptable to the
receiver. The receiver properly, in my opinion, rejected the offer out of hand because of that condi-
tion. That condition did not relate to any information which could have conceivably been in an of-
fering memorandum prepared by the receiver. It was about the resolution of a dispute between
CCFL and the Royal Bank, something the receiver knew nothing about.

Further evidence of the lack of prejudice which the absence of an offering memorandum has
caused 922 is found in CCFL's stance before this court. During argument, its counsel suggested, as
a possible resolution of this appeal, that this court should call for new bids, evaluate them and then
order a sale to the party who put in the better bid. In such a case, counsel for CCFL said that 922
would be prepared to bid within seven days of the court's decision. I would have thought that, if
there were anything to CCFL's suggestion that the failure to provide an offering memorandum was
unfair to 922, it would have told the court that it needed more information before it would be able to
make a bid.

I am satisfied that Air Canada and CCFL have, and at all times had, all of the information which
they would have needed to make what to them would be a commercially viable offer to the receiver,
I think that an offering memorandum was of no commercial consequence to them, but the absence
of one has since become a valuable tactical weapon.

It is my opinion that there is no convincing proof that if an offering memorandum had been
widely distributed among persons qualified to have purchased Air Toronto, a viable offer would
have come forth from a party other than 922 or OEL. Therefore, the failure to provide an offering
memorandum was neither unfair nor did it prejudice the obtaining of a better price on March 8,
1991, than that contained in the OEL offer. I would not give effect to the contention that the process
adopted by the receiver was an unfair one.

There are two statements by Anderson J. contained in Crown Trust Co. v. Rosenberg, supra,
which I adopt as my own. The first is at p. 109 O.R,, p. 548 D.L.R.:

The court should not proceed against the recommendations of its Receiver except in
special circumstances and where the necessity and propriety of doing so are plain. Any
other rule or approach would emasculate the role of the Receiver and make it almost
inevitable that the final negotiation of every sale would take place on the motion for
approval.

The second isatp. 111 O.R,, p. 550 D.L.R.:

It is equally clear, in my view, though perhaps not so clearly enunciated, that it is
only in an exceptional case that the court will intervene and proceed contrary to the
Receiver's recommendations if satisfied, as I am, that the Receiver has acted reasona-
bly, prudently and fairly and not arbitrarily.
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In this case the receiver acted reasonably, prudently, fairly and not arbitrarily. I am of the opinion,
therefore, that the process adopted by the receiver in reaching an agreement was a just one.

In his reasons for judgment, after discussing the circumstances leading to the 922 offer, Rosen-
berg J. said this [at p. 31 of the reasons]:

They created a situation as of March 8, where the receiver was faced with two offers,
one of which was in acceptable form and one of which could not possibly be accepted
in its present form. The receiver acted appropriately in accepting the OEL offer.

I agree.

The receiver made proper and sufficient efforts to get the best price that it could for the assets of
Air Toronto. It adopted a reasonable and effective process to sell the airline which was fair to all
persons who might be interested in purchasing it. It is my opinion, therefore, that the receiver
properly carried out the mandate which was given to it by the order of O'Brien J. It follows that
Rosenberg J. was correct when he confirmed the sale to OEL.

II.  THE EFFECT OF THE SUPPORT OF THE 922 OFFER BY
THE TWO SECURED CREDITORS

As I'noted earlier, the 922 offer was supported before Rosenberg J., and in this court, by CCFL
and by the Royal Bank, the two secured creditors. It was argued that, because the interests of the
creditors are primary, the court ought to give effect to their wish that the 922 offer be accepted. I
would not accede to that suggestion for two reasons.

The first reason is related to the fact that the creditors chose to have a receiver appointed by the
court. It was open to them to appoint a private receiver pursuant to the authority of their security
documents. Had they done so, then they would have had control of the process and could have sold
Air Toronto to whom they wished. However, acting privately and controlling the process involves
some risks. The appointment of a receiver by the court insulates the creditors from those risks. But
insulation from those risks carries with it the loss of control over the process of disposition of the
assets. As I have attempted to explain in these reasons, when a receiver's sale is before the court for
confirmation the only issues are the propriety of the conduct of the receiver and whether it acted
providently. The function of the court at that stage is not to step in and do the receiver's work or
change the sale strategy adopted by the receiver. Creditors who asked the court to appoint a receiver
to dispose of assets should not be allowed to take over control of the process by the simple expedi-
ent of supporting another purchaser if they do not agree with the sale made by the receiver. That
would take away all respect for the process of sale by a court-appointed receiver.

There can be no doubt that the interests of the creditor are an important consideration in deter-
mining whether the receiver has properly conducted a sale. The opinion of the creditors as to which
offer ought to be accepted is something to be taken into account. But, if the court decides that the
receiver has acted properly and providently, those views are not necessarily determinative. Because,
in this case, the receiver acted properly and providently, I do not think that the views of the credi-
tors should override the considered judgment of the receiver.

The second reason is that, in the particular circumstances of this case, I do not think the support
of CCFL and the Royal Bank of the 922 offer is entitled to any weight. The support given by CCFL
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can be dealt with summarily. It is a co-owner of 922. It is hardly surprising and not very impressive
to hear that it supports the offer which it is making for the debtors' assets.

The support by the Royal Bank requires more consideration and involves some reference to the
circumstances. On March 6, 1991, when the first 922 offer was made, there was in existence an in-
terlender agreement between the Royal Bank and CCFL, That agreement dealt with the share of the
proceeds of the sale of Air Toronto which each creditor would receive. At the time, a dispute be-
tween the Royal Bank and CCFL about the interpretation of that agreement was pending in the
courts. The unacceptable condition in the first 922 offer related to the settlement of the interlender
dispute. The condition required that the dispute be resolved in a way which would substantially fa-
vour CCFL. It required that CCFL receive $3,375,000 of the $6,000,000 cash payment and the bal-
ance, including the royalties, if any, be paid to the Royal Bank. The Royal Bank did not agree with
that split of the sale proceeds.

On April 5, 1991, the Royal Bank and CCFL agreed to settle the interlender dispute. The settle-
ment was that if the 922 offer was accepted by the court, CCFL would receive only $1,000,000 and
the Royal Bank would receive $5,000,000 plus any royalties which might be paid. It was only in
consideration of that settlement that the Royal Bank agreed to support the 922 offer.

The Royal Bank's support of the 922 offer is so affected by the very substantial benefit which it
wanted to obtain from the settlement of the interlender dispute that, in my opinion, its support is
devoid of any objectivity. I think it has no weight.

While there may be circumstances where the unanimous support by the creditors of a particular
offer could conceivably override the proper and provident conduct of a sale by a receiver, I do not
think that this is such a case. This is a case where the receiver has acted properly and in a provident
way. It would make a mockery out of the judicial process, under which a mandate was given to this
receiver to sell this airline, if the support by these creditors of the 922 offer were permitted to carry
the day. I give no weight to the support which they give to the 922 offer.

In its factum, the receiver pointed out that, because of greater liabilities imposed upon private re-
ceivers by various statutes such as the Employment Standards Act, R.S.0. 1980, ¢. 137, and the En-
vironmental Protection Act, R.S.0. 1980, c. 141, it is likely that more and more the courts will be
asked to appoint receivers in insolvencies. In those circumstances, I think that creditors who ask for
court-appointed receivers and business people who choose to deal with those receivers should know
that if those receivers act properly and providently their decisions and judgments will be given great
weight by the courts who appoint them. I have decided this appeal in the way I have in order to as-
sure business people who deal with court-appointed receivers that they can have confidence that an
agreement which they make with a court-appointed receiver will be far more than a platform upon
which others may bargain at the court approval stage. I think that persons who enter into agreements
with court-appointed receivers, following a disposition procedure that is appropriate given the na-
ture of the assets involved, should expect that their bargain will be confirmed by the court.

The process is very important. It should be carefully protected so that the ability of
court-appointed receivers to negotiate the best price possible is strengthened and supported. Be-
cause this recetver acted properly and providently in entering into the OEL agreement, ] am of the
opinion that Rosenberg J. was right when he approved the sale to OEL and dismissed the motion to
approve the 922 offer.
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I would, accordingly, dismiss the appeal. I would award the receiver, OEL and Frontier Airlines
Limited their costs out of the Soundair estate, those of the receiver on a solicitor-and-client scale. I
would make no order as to the costs of any of the other parties or interveners.

MCKINLAY J.A. (concurring in the result):-- I agree with Galligan J.A. in result, but wish to
emphasize that I do so on the basis that the undertaking being sold in this case was of a very special
and unusual nature. It is most important that the integrity of procedures followed by court-appointed
receivers be protected in the interests of both commercial morality and the future confidence of
business persons in their dealings with receivers. Consequently, in all cases, the court should care-
fully scrutinize the procedure followed by the receiver to determine whether it satisfies the tests set
out by Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 39 D.L.R. (4th) 526
(H.C.J.). While the procedure carried out by the receiver in this case, as described by Galligan J.A.,
was appropriate, given the unfolding of events and the unique nature of the assets involved, it is not
a procedure that is likely to be appropriate in many receivership sales.

I should like to add that where there is a small number of creditors who are the only parties with a
real interest in the proceeds of the sale (i.e., where it is clear that the highest price attainable would
result in recovery so low that no other creditors, shareholders, guarantors, etc., could possibly bene-
fit therefrom), the wishes of the interested creditors should be very seriously considered by the re-
ceiver. It is true, as Galligan J.A. points out, that in seeking the court appointment of a receiver, the
moving parties also seek the protection of the court in carrying out the receiver's functions. Howev-
er, it is also true that in utilizing the court process the moving parties have opened the whole process
to detailed scrutiny by all involved, and have probably added significantly to their costs and conse-
quent shortfall as a result of so doing. The adoption of the court process should in no way diminish
the rights of any party, and most certainly not the rights of the only parties with a real interest.
Where a receiver asks for court approval of a sale which is opposed by the only parties in interest,
the court should scrutinize with great care the procedure followed by the receiver. I agree with Gal-
ligan J.A. that in this case that was done. I am satisfied that the rights of all parties were properly
considered by the receiver, by the learned motions court judge, and by Galligan J.A.

GOODMAN J.A. (dissenting):-- I have had the opportunity of reading the reasons for judgment
herein of Galligan and McKinlay JJ.A. Respectfully, I am unable to agree with their conclusion.

The case at bar is an exceptional one in the sense that upon the application made for approval of
the sale of the assets of Air Toronto two competing offers were placed before Rosenberg J. Those
two offers were that of Frontier Airlines Ltd. and Ontario Express Limited (OEL) and that of
922246 Ontario Limited (922), a company incorporated for the purpose of acquiring Air Toronto.
Its shares were owned equally by Canadian Pension Capital Limited and Canadian Insurers Capital
Corporation (collectively CCFL) and Air Canada. It was conceded by all parties to these proceed-
ings that the only persons who had any interest in the proceeds of the sale were two secured credi-
tors, viz., CCFL and the Royal Bank of Canada (the Bank). Those two creditors were unanimous in
their position that they desired the court to approve the sale to 922. We were not referred to nor am I
aware of any case where a court has refused to abide by the unanimous wishes of the only interested
creditors for the approval of a specific offer made in receivership proceedings.

In British Columbia Development Corp. v. Spun Cast Industries Inc. (1977), 5 B.C.L.R. 94, 26
C.B.R. (N.S.) 28 (S.C.), Berger J. said at p. 95 B.C.L.R, p. 30 C.B.R.
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Here all of those with a financial stake in the plant have joined in seeking the court's
approval of the sale to Fincas. This court does not having a roving commission to de-
cide what is best for investors and businessmen when they have agreed among them-
selves what course of action they should follow. It is their money.

I agree with that statement. It is particularly apt to this case. The two secured creditors will suffer
a shortfall of approximately $50,000,000. They have a tremendous interest in the sale of assets
which form part of their security. I agree with the finding of Rosenberg J., Gen. Div., May 1, 1991,
that the offer of 922 is superior to that of OEL. He concluded that the 922 offer is marginally supe-
rior. If by that he meant that mathematically it was likely to provide slightly more in the way of
proceeds it is difficult to take issue with that finding. If on the other hand he meant that having re-
gard to all considerations it was only marginally superior, I cannot agree. He said in his reasons [pp.
17-18]:

I have come to the conclusion that knowledgeable creditors such as the Royal Bank
would prefer the 922 offer even if the other factors influencing their decision were not
present. No matter what adjustments had to be made, the 922 offer results in more cash
immediately. Creditors facing the type of loss the Royal Bank is taking in this case
would not be anxious to rely on contingencies especially in the present circumstances
surrounding the airline industry, '

I agree with that statement completely. It is apparent that the difference between the two offers
insofar as cash on closing is concerned amounts to approximately $3,000,000 to $4,000,000. The
Bank submitted that it did not wish to gamble any further with respect to its investment and that the
acceptance and court approval of the OEL offer, in effect, supplanted its position as a secured cred-
itor with respect to the amount owing over and above the down payment and placed it in the posi-
tion of a joint entrepreneur but one with no control. This results from the fact that the OEL offer did
not provide for any security for any funds which might be forthcoming over and above the initial
downpayment on closing.

In Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.8.) 1, 45 N.S.R. (2d) 303 (C.A.), Hart
J.A., speaking for the majority of the court, said at p. 10 C.B.R, p. 312 N.S.R.:

Here we are dealing with a receiver appointed at the instance of one major creditor,
who chose to insert in the contract of sale a provision making it subject to the approval
of the court. This, in my opinion, shows an intention on behalf of the parties to invoke
the normal equitable doctrines which place the court in the position of looking to the
interests of all persons concerned before giving its blessing.to a particular transaction
submitted for approval. In these circumstances the court would not consider itself
bound by the contract entered into in good faith by the receiver but would have to look
to the broader picture to see that the contract was for the benefit of the creditors as a
whole. When there was evidence that a higher price was readily available for the prop-
erty the chambers judge was, in my opinion, justified in exercising his discretion as he
did. Otherwise he could have deprived the creditors of a substantial sum of money.

This statement is apposite to the circumstances of the case at bar. I hasten to add that in my opin-
ion it is not only price which is to be considered in the exercise of the judge's discretion. It may very
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well be, as I believe to be so in this case, that the amount of cash is the most important element in
determining which of the two offers is for the benefit and in the best interest of the creditors.

It is my view, and the statement of Hart J.A. is consistent therewith, that the fact that a creditor
has requested an order of the court appointing a receiver does not in any way diminish or derogate
from his right to obtain the maximum benefit to be derived from any disposition of the debtor's as-
sets. I agree completely with the views expressed by McKinlay J.A. in that regard in her reasons.

It is my further view that any negotiations which took place between the only two interested
creditors in deciding to support the approval of the 922 offer were not relevant to the determination
by the presiding judge of the issues involved in the motion for approval of either one of the two of-
fers nor are they relevant in determining the outcome of this appeal. It is sufficient that the two
creditors have decided unanimously what is in their best interest and the appeal must be considered
in the light of that decision. It so happens, however, that there is ample evidence to support their
conclusion that the approval of the 922 offer is in their best interests.

I am satisfied that the interests of the creditors are the prime consideration for both the receiver
and the court. In Re Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237 (Ont. Bkcy.)
Saunders J. said at p. 243:

This does not mean that a court should ignore a new and higher bid made after ac-
ceptance where there has been no unfairness in the process. The interests of the credi-
tors, while not the only consideration, are the prime consideration.

I agree with that statement of the law. In Re Selkirk (1986), 58 C.B.R. (N.S.) 245 (Ont. Bkcy.)
Saunders J. heard an application for court approval for the sale by the sheriff of real property in
bankruptcy proceedings. The sheriff had been previously ordered to list the property for sale subject
to approval of the court. Saunders J. said at p. 246 C.B.R.:

In dealing with the request for approval, the court has to be concerned primarily with
protecting the interests of the creditors of the former bankrupt. A secondary but im-
portant consideration is that the process under which the sale agreement is arrived at
should be consistent with the commercial efficacy and integrity.

[ am in agreement with that statement as a matter of general principle. Saunders J. further stated
that he adopted the principles stated by Macdonald J.A. in Cameron, supra, at pp. 92-94 O.R., pp.
531-33 D.L.R., quoted by Galligan J.A. in his reasons. In Cameron, the remarks of Macdonald J.A.
related to situations involving the calling of bids and fixing a time limit for the making of such bids.
In those circumstances the process is so clear as a matter of commercial practice that an interference
by the court in such process might have a deleterious effect on the efficacy of receivership proceed-
ings in other cases. But Macdonald J.A. recognized that even in bid or tender cases where the offe-
ror for whose bid approval is sought has complied with all requirements a court might not approve
the agreement of purchase and sale entered into by the receiver. He said at pp. 11-12 C.B.R., p. 314
N.S.R.:

There are, of course, many reasons why a court might not approve an agreement of
purchase and sale, viz., where the offer accepted is so low in relation to the appraised
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value as to be unrealistic; or, where the circumstances indicate that insufficient time
was allowed for the making of bids or that inadequate notice of sale by bid was given
(where the receiver sells property by the bid method); or, where it can be said that the
proposed sale is not in the best interest of either the creditors or the owner. Court ap-
proval must involve the delicate balancing of competing interests and not simply a con-
sideration of the interests of the creditors.

The deficiency in the present case is so large that there has been no suggestion of a competing
interest between the owner and the creditors.

I agree that the same reasoning may apply to a negotiation process leading to a private sale but
the procedure and process applicable to private sales of a wide variety of businesses and undertak-
ings with the multiplicity of individual considerations applicable and perhaps peculiar to the partic-
ular business is not so clearly established that a departure by the court from the process adopted by
the receiver in a particular case will result in commercial chaos to the detriment of future receiver-
ship proceedings. Each case must be decided on its own merits and it is necessary to consider the
process used by the receiver in the present proceedings and to determine whether it was unfair, im-
provident or inadequate.

It is important to note at the outset that Rosenberg J. made the following statement in his reasons

[p. 15]:

On March 8, 1991 the trustee accepted the OEL offer subject to court approval. The
receiver at that time had no other offer before it that was in final form or could possibly
be accepted. The receiver had at the time the knowledge that Air Canada with CCFL
had not bargained in good faith and had not fulfilled the promise of its letter of March
1. The receiver was justified in assuming that Air Canada and CCFL's offer was a long
way from being in an acceptable form and that Air Canada and CCFL's objective was
to interrupt the finalizing of the OEL agreement and to retain as long as possible the
Air Toronto connector traffic flowing into Terminal 2 for the benefit of Air Canada.

In my opinion there was no evidence before him or before this court to indicate that Air Canada
with CCFL had not bargained in good faith and that the receiver had knowledge of such lack of
good faith. Indeed, on this appeal, counsel for the receiver stated that he was not alleging Air Cana-
da and CCFL had not bargained in good faith. Air Canada had frankly stated at the time that it had
made its offer to purchase which was eventually refused by the receiver that it would not become
involved in an "auction" to purchase the undertaking of Air Canada and that, although it would ful-
fil its contractual obligations to provide connecting services to Air Toronto, it would do no more
than 1t was legally required to do insofar as facilitating the purchase of Air Toronto by any other
person. In so doing Air Canada may have been playing "hard ball" as its behaviour was character-
ized by some of the counsel for opposing parties. It was nevertheless merely openly asserting its
legal position as it was entitled to do.

Furthermore there was no evidence before Rosenberg J. or this court that the receiver had as-
sumed that Air Canada and CCFL's objective in making an offer was to interrupt the finalizing of
the OEL agreement and to retain as long as possible the Air Toronto connector traffic flowing into
Terminal 2 for the benefit of Air Canada. Indeed, there was no evidence to support such an assump-
tion in any event although it is clear that 922 and through it CCFL and Air Canada were endeav-
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ouring to present an offer to purchase which would be accepted and/or approved by the court in
preference to the offer made by OEL.

To the extent that approval of the OEL agreement by Rosenberg J. was based on the alleged lack
of good faith in bargaining and improper motivation with respect to connector traffic on the part of
Air Canada and CCFL, it cannot be supported.

I would also point out that, rather than saying there was no other offer before it that was final in
form, it would have been more accurate to have said that there was no unconditional offer before it.

In considering the material and evidence placed before the court I am satisfied that the receiver
was at all times acting in good faith. I have reached the conclusion, however, that the process which
he used was unfair insofar as 922 is concerned and improvident insofar as the two secured creditors
are concerned.

Air Canada had been negotiating with Soundair Corporation for the purchase from it of Air To-
ronto for a considerable period of time prior to the appointment of a receiver by the court. It had
given a letter of intent indicating a prospective sale price of $18,000,000. After the appointment of
the receiver, by agreement dated April 30, 1990, Air Canada continued its negotiations for the pur-
chase of Air Toronto with the receiver. Although this agreement contained a clause which provided
that the receiver "shall not negotiate for the sale ... of Air Toronto with any person except Air Can-
ada", it further provided that the receiver would not be in breach of that provision merely by receiv-
ing unsolicited offers for all or any of the assets of Air Toronto. In addition, the agreement, which
had a term commencing on April 30, 1990, could be terminated on the fifth business day following
the delivery of a written notice of termination by one party to the other, I point out this provision
merely to indicate that the exclusivity privilege extended by the Receiver to Air Canada was of
short duration at the receiver's option.

As aresult of due diligence investigations carried out by Air Canada during the month of April,
May and June of 1990, Air Canada reduced its offer to 8.1 million dollars conditional upon there
being $4,000,000 in tangible assets. The offer was made on June 14, 1990 and was open for ac-
ceptance until June 29, 1990.

By amending agreement dated June 19, 1990 the receiver was released from its covenant to re-
frain from negotiating for the sale of the Air Toronto business and assets to any person other than
Air Canada. By virtue of this amending agreement the receiver had put itself in the position of hav-
ing a firm offer in hand with the right to negotiate and accept offers from other persons. Air Canada
in these circumstances was in the subservient position. The receiver, in the exercise of its judgment
and discretion, allowed the Air Canada offer to lapse. On July 20, 1990 Air Canada served a notice
of termination of the April 30, 1990 agreement.

Apparently as a result of advice received from the receiver to the effect that the receiver intended
to conduct an auction for the sale of the assets and business of the Air Toronto Division of Soundair
Corporation, the solicitors for Air Canada advised the receiver by letter dated July 20, 1990 in part
as follows:

Air Canada has instructed us to advise you that it does not intend to submit a further
offer in the auction process.
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This statement together with other statements set forth in the letter was sufficient to indicate that
Air Canada was not interested in purchasing Air Toronto in the process apparently contemplated by
the receiver at that time. It did not form a proper foundation for the receiver to conclude that there
was no realistic possibility of selling Air Toronto to Air Canada, either alone or in conjunction with
some other person, in different circumstances. In June 1990 the receiver was of the opinion that the
fair value of Air Toronto was between $10,000,000 and $12,000,000.

In August 1990 the receiver contacted a number of interested parties. A number of offers were
received which were not deemed to be satisfactory. One such offer, received on August 20, 1990,
came as a joint offer from OEL and Air Ontario (an Air Canada connector). It was for the sum of
$3,000,000 for the good will relating to certain Air Toronto routes but did not include the purchase
of any tangible assets or leasehold interests.

In December 1990 the receiver was approached by the management of Canadian Partner (operat-
ed by OEL) for the purpose of evaluating the benefits of an amalgamated Air Toronto/Air Partner
operation. The negotiations continued from December of 1990 to February of 1991 culminating in
the OEL agreement dated March §, 1991.

On or before December, 1990, CCFL advised the receiver that it intended to make a bid for the
Air Toronto assets. The receiver, in August of 1990, for the purpose of facilitating the sale of Air
Toronto assets, commenced the preparation of an operating memorandum. He prepared no less than
six draft operating memoranda with dates from October 1990 through March 1, 1991. None of these
were distributed to any prospective bidder despite requests having been received therefor, with the
exception of an early draft provided to CCFL without the receiver's knowledge.

During the period December 1990 to the end of January 1991, the receiver advised CCFL that the
offering memorandum was in the process of being prepared and would be ready soon for distribu-
tion. He further advised CCFL that it should await the receipt of the memorandum before submit-
ting a formal offer to purchase the Air Toronto assets.

By late January CCFL had become aware that the receiver was negotiating with OEL for the sale
of Air Toronto. In fact, on February 11, 1991, the receiver signed a letter of intent with OEL
wherein it had specifically agreed not to negotiate with any other potential bidders or solicit any of-
fers from others. :

By letter dated February 25, 1991, the solicitors for CCFL made a written request to the Receiver
for the offering memorandum. The receiver did not reply to the letter because he felt he was pre-
cluded from so doing by the provisions of the letter of intent dated February 11, 1991. Other pro-
spective purchasers were also unsuccessful in obtaining the promised memorandum to assist them
in preparing their bids. It should be noted that exclusivity provision of the letter of intent.expired on
February 20, 1991. This provision was extended on three occasions, viz., February 19, 22 and
March 5, 1991. It is clear that from a legal standpoint the receiver, by refusing to extend the time,
could have dealt with other prospective purchasers and specifically with 922,

It was not until March 1, 1991 that CCFL had obtained sufficient information to enable it to make
a bid through 922. It succeeded in so doing through its own efforts through sources other than the
receiver. By that time the receiver had already entered into the letter of intent with OEL. Notwith-
standing the fact that the receiver knew since December of 1990 that CCFL wished to make a bid
for the assets of Air Toronto (and there is no evidence to suggest that at any time such a bid would
be in conjunction with Air Canada or that Air Canada was in any way connected with CCFL) it took
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no steps to provide CCFL with information necessary to enable it to make an intelligent bid and,
indeed, suggested delaying the making of the bid until an offering memorandum had been prepared
and provided. In the meantime by entering into the letter of intent with OEL it put itself in a posi-
tion where it could not negotiate with CCFL or provide the information requested.

On February 28, 1991, the solicitors for CCFL telephoned the receiver and were advised for the
first time that the receiver had made a business decision to negotiate solely with OEL and would not
negotiate with anyone else in the interim.

By letter dated March 1, 1991 CCFL advised the receiver that it intended to submit a bid. It set
forth the essential terms of the bid and stated that it would be subject to customary commercial pro-
visions. On March 7, 1991 CCFL and Air Canada, jointly through 922, submitted an offer to pur-
chase Air Toronto upon the terms set forth in the letter dated March 1, 1991. It included a provision
that the offer was conditional upon the interpretation of an interlender agreement which set out the
relative distribution of proceeds as between CCFL and the Royal Bank. It is common ground that it
was a condition over which the receiver had no control and accordingly would not have been ac-
ceptable on that ground alone. The receiver did not, however, contact CCFL in order to negotiate or
request the removal of the condition although it appears that its agreement with OEL not to negoti-
ate with any person other than OEL expired on March 6, 1991.

The fact of the matter is that by March 7, 1991, the receiver had received the offer from OEL
which was subsequently approved by Rosenberg J. That offer was accepted by the receiver on
March 8, 1991. Notwithstanding the fact that OEL had been negotiating the purchase for a period of
approximately three months the offer contained a provision for the sole benefit of the purchaser that
it was subject to the purchaser obtaining:

... a financing commitment within 45 days of the date hereof in an amount not less than
the Purchase Price from the Royal Bank of Canada or other financial institution upon
terms and conditions acceptable to them. In the event that such a financing commitment
is not obtained within such 45 day period, the purchaser or OEL shall have the right to
terminate this agreement upon giving written notice of termination to the vendor on the
first Business Day following the expiry of the said period.

The purchaser was also given the right to waive the condition.

In effect the agreement was tantamount to a 45-day option to purchase excluding the right of any
other person to purchase Air Toronto during that period of time and thereafter if the condition was
fulfilled or waived. The agreement was, of course, stated to be subject to court approval.

In my opinion the process and procedure adopted by the receiver was unfair to CCFL. Although
it was aware from December 1990 that CCFL was interested in making an offer, it effectively de-
layed the making of such offer by continually referring to the preparation of the offering memoran-
dum. It did not endeavour during the period December 1990 to March 7, 1991 to negotiate with
CCFL in any way the possible terms of purchase and sale agreement. In the result no offer was
sought from CCFL by the receiver prior to February 11, 1991 and thereafter it put itself in the posi-
tion of being unable to negotiate with anyone other than OEL, The receiver, then, on March 8, 1991
chose to accept an offer which was conditional in nature without prior consultation with CCFL
(922) to see whether it was prepared to remove the condition in its offer.
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I do not doubt that the receiver felt that it was more likely that the condition in the OEL offer
would be fulfilled than the condition in the 922 offer. It may be that the receiver, having negotiated
for a period of three months with OEL, was fearful that it might lose the offer if OEL discovered
that it was negotiating with another person. Nevertheless it seems to me that it was imprudent and
unfair on the part of the receiver to ignore an offer from an interested party which offered approxi-
mately triple the cash down payment without giving a chance to the offeror to remove the condi-
tions or other terms which made the offer unacceptable to it. The potential loss was that of an
agreement which amounted to little more than an option in favour of the offeror.

In my opinion the procedure adopted by the receiver was unfair to CCFL in that, in effect, it gave
OEL the opportunity of engaging in exclusive negotiations for a period of three months notwith-
standing the fact that it knew CCFL was interested in making an offer. The receiver did not indicate
a deadline by which offers were to be submitted and it did not at any time indicate the structure or
nature of an offer which might be acceptable to it.

In his reasons Rosenberg J. stated that as of March 1, CCFL and Air Canada had all the infor-
mation that they needed and any allegations of unfairness in the negotiating process by the receiver
had disappeared. He said [p. 31]:

They created a situation as of March 8, where the receiver was faced with two offers,
one of which was in acceptable form and one of which could not possibly be accepted
in its present form. The receiver acted appropriately in accepting the OEL offer.

If he meant by "acceptable in form" that it was acceptable to the receiver, then obviously OEL had
the unfair advantage of its lengthy negotiations with the receiver to ascertain what kind of an offer
would be acceptable to the receiver. If, on the other hand, he meant that the 922 offer was unac-
ceptable in its form because it was conditional, it can hardly be said that the OEL offer was more
acceptable in this regard as it contained a condition with respect to financing terms and conditions
"acceptable to them".

It should be noted that on March 13, 1991 the representatives of 922 first met with the receiver to
review its offer of March 7, 1991 and at the request of the receiver withdrew the inter-lender condi-
tion from its offer. On March 14, 1991 OEL removed the financing condition from its offer. By or-
der of Rosenberg J. dated March 26, 1991, CCFL was given until April 5, 1991 to submit a bid and
on April 5, 1991, 922 submitted its offer with the interlender condition removed.

In my opinion the offer accepted by the receiver is improvident and unfair insofar as the two
creditors are concerned. It is not improvident in the sense that the price offered by 922 greatly ex-
ceeded that offered by OEL. In the final analysis it may not be greater at all. The salient fact is that
the cash down payment in the 922 offer constitutes approximately two-thirds of the contemplated
sale price whereas the cash down payment in the OEL transaction constitutes approximately 20 to
25 per cent of the contemplated sale price. In terms of absolute dollars, the down payment in the
922 offer would likely exceed that provided for in the OEL agreement by approximately $3,000,000
to $4,000,000.

In Re Beauty Counsellors of Canada Ltd., supra, Saunders J. said at p. 243 C.B.R.:

If a substantially higher bid turns up at the approval stage, the court should consider it.
Such a bid may indicate, for example, that the trustee has not properly carried out its
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duty to endeavour to obtain the best price for the estate. In such a case the proper
course might be to refuse approval and to ask the trustee to recommence the process.

I accept that statement as being an accurate statement of the law. I would add, however, as pre-
viously indicated, that in determining what is the best price for the estate the receiver or court
should not limit its consideration to which offer provides for the greater sale price. The amount of
down payment and the provision or lack thereof to secure payment of the balance of the purchase
price over and above the down payment may be the most important factor to be considered and I am
of the view that is so in the present case. It is clear that that was the view of the only creditors who
can benefit from the sale of Air Toronto.

I note that in the case at bar the 922 offer in conditional form was presented to the receiver before
it accepted the OEL offer. The receiver in good faith, although I believe mistakenly, decided that
the OEL offer was the better offer. At that time the receiver did not have the benefit of the views of
the two secured creditors in that regard. At the time of the application for approval before Rosen-
berg J. the stated preference of the two interested creditors was made quite clear. He found as a fact
that knowledgeable creditors would not be anxious to rely on contingencies in the present circum-
stances surrounding the airline industry. It is reasonable to expect that a receiver would be no less
knowledgeable in that regard and it is his primary duty to protect the interests of the creditors. In my
view it was an improvident act on the part of the receiver to have accepted the conditional offer
made by OEL and Rosenberg J. erred in failing to dismiss the application of the receiver for ap-
proval of the OEL offer. It would be most inequitable to foist upon the two creditors who have ai-
ready been seriously hurt more unnecessary contingencies.

Although in other circumstances it might be appropriate to ask the receiver to recommence the
process, in my opinion, it would not be appropriate to do so in this case. The only two interested
creditors support the acceptance of the 922 offer and the court should so order.

Although I would be prepared to dispose of the case on the grounds stated above, some comment
should be addressed to the question of interference by the court with the process and procedure
adopted by the receiver.

I am in agreement with the view expressed by McKinlay J.A. in her reasons that the undertaking
being sold in this case was of a very special and unusual nature. As a result the procedure adopted
by the receiver was somewhat unusual. At the outset, in accordance with the terms of the receiving
order, it dealt solely with Air Canada. It then appears that the receiver contemplated a sale of the
assets by way of auction and still later contemplated the preparation and distribution of an offering
memorandum inviting bids. At some point, without advice to CCFL, it abandoned that idea and re-
verted to exclusive negotiations with one interested party. This entire process is not one which is
customary or widely accepted as a general practice in the commercial world. It was somewhat
unique having regard to the circumstances of this case. In my opinion the refusal of the court to ap-
prove the offer accepted by the receiver would not reflect on the integrity of procedures followed by
court-appointed receivers and is not the type of refusal which will have a tendency to undermine the
future confidence of business persons in dealing with receivers.

Rosenberg J. stated that the Royal Bank was aware of the process used and tacitly approved it. He
said it knew the terms of the letter of intent in February 1991 and made no comment. The Royal
Bank did, however, indicate to the receiver that it was not satisfied with the contemplated price nor
the amount of the down payment. It did not, however, tell the receiver to adopt a different process in
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endeavouring to sell the Air Toronto assets. It is not clear from the material filed that at the time it
became aware of the letter of intent, it knew that CCFL was interested in purchasing Air Toronto.

I am further of the opinion that a prospective purchaser who has been given an opportunity to
engage in exclusive negotiations with a receiver for relatively short periods of time which are ex-
tended from time to time by the receiver and who then makes a conditional offer, the condition of
which is for his sole benefit and must be fulfilled to his satisfaction unless waived by him, and
which he knows is to be subject to court approval, cannot legitimately claim to have been unfairly
dealt with if the court refuses to approve the offer and approves a substantially better one.

In conclusion I feel that I must comment on the statement made by Galligan J.A. in his reasons to
the effect that the suggestion made by counsel for 922 constitutes evidence of lack of prejudice re-
sulting from the absence of an offering memorandum. It should be pointed out that the court invited
counsel to indicate the manner in which the problem should be resolved in the event that the court
concluded that the order approving the OEL offer should be set aside. There was no evidence before
the court with respect to what additional information may have been acquired by CCFL since March
8, 1991 and no inquiry was made in that regard. Accordingly, I am of the view that no adverse in-
ference should be drawn from the proposal made as a result of the court's invitation.

For the above reasons I would allow the appeal with one set of costs to CCFL-922, set aside the
order of Rosenberg J., dismiss the receiver's motion with one set of costs to CCFL-922 and order
that the assets of Air Toronto be sold to numbered corporation 922246 on the terms set forth in its
offer with appropriate adjustments to provide for the delay in its execution. Costs awarded shall be
payable out of the estate of Soundair Corporation. The costs incurred by the receiver in making the
application and responding to the appeal shall be paid to him out of the assets of the estate of
Soundair Corporation on a solicitor-and-client basis. I would make no order as to costs of any of the
other parties or interveners.

Appeal dismissed.
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erty -- Corporate defendant entered into non-arm'’s length leases that were subordinate to the
charge -- Plaintiff delivered notice of sale -- Equities of the situation supported a termination of the
leases and vesting title in the purchaser free and clear of the leasehold interests.

Motion by the receiver and manager of the corporate defendant to terminate leases and to approve a
sale of real property, plus related relief -- The plaintiff, Meridian Credit Union Ltd., had a registered
charge against the defendants' property -- The corporate defendant entered into non-arm's length
leases with three allegedly related parties, one of which was controlled by the defendant Misir --
The leases were subordinate to the Meridian charge -- Meridian delivered a notice of sale -- The re-
ceiver obtained an order that it was entitled to sell the property free and clear of the non-arm's
length leases -- An appeal by two of the tenants was allowed on the ground that it was not apparent
that the motions judge had considered the equities among the parties -- The receiver found a buyer
and brought another motion -~ HELD: Motion allowed -- The leases were with companies con-
trolled by Misir and his nephew, and were entered into when the Meridian charge was in default and
when the corporate defendant was in serious financial difficulty -- The leases were an impediment
to the receiver's ability to market and sell the property -- The equities of the situation supported a
termination of the leases and vesting title in the purchaser free and clear of the leasehold interests.
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Land Titles Act,
Personal Property Security Act,
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ENDORSEMENT

1 J.D. GROUND J. (endorsement):-- By Order dated March 24, 2005 (the "Appointment Or-
der"), KPMG Inc. (the "Receiver'") was appointed Receiver and Manager of the property, assets and
undertaking of 984 Bay Street Inc. ("984 Bay"), including the property known municipality as 984
Bay Street, Toronto, Ontario (the "Property"). 984 Bay is the registered owner of the Property. At
the time of the Receiver's appointment, 984 Bay was controlled by Devendranauth Misir ("Misic™).
Misir has admitted that he also controls Integrated Health Investments Corporation ("Integrated").
The controlling shareholder of Bay-Wellesley Health Services Inc. ("BW Health") is Omar
Rambhajan ("Rambhajan"), Misir's nephew.



Page 3

2 As security for a demand loan in the original principal amount of $7,020,000 (the "Meridian
Loan"), 984 Bay granted Meridian Credit Union Limited ("Meridian") a debenture dated December
4, 2000 in the principal amount of $7,020,000, which was registered as a security pursuant to the
Personal Property Security Act and as a charge (the "Meridian Charge") against title to the Property
pursuant to the Land Titles Act. The Meridian Charge was validly registered in the Land Registry
Office Number 66 on December 7, 2000 as Instrument Number CA703105 and provides in part:

"Whenever the security hereby constituted shall have become enforceable, and so
long as it shall remain enforceable the Credit Union may proceed to realize the
security hereby constituted and to enforce its rights by entry; or by the appoint-
ment by instrument in writing of a receiver or receivers of the subject matter of
such security or any part thereof and such receiver or receivers may be any per-
son or persons, whether an officer or officers or employee or employees of the
Credit Union or not and the Credit Union may remove any receiver or receivers
so appointed and appoint another or others in his or their stead; or by proceedings
in any court of competent jurisdiction for the appointment of a receiver or re-
ceivers or for sale of the subject matter of such security or any part thereof; or by
any other action, suit, remedy or proceeding authorized or permitted hereby or by
law or by equity, and may file such proofs of claim and other documents as may
be necessary or advisable in order to have its claim lodged in any bankruptcy,
winding-up or other judicial proceedings relative to the Corporation. Any such
receiver or receivers so appointed shall have all of the powers conferred on the
Credit Union by this debenture and shall have power to take possession of the
mortgaged property or any part thereof and to carry on the business of the Cor-
poration, and to borrow money required for the maintenance, preservation or
protection of the mortgaged property or any part thereof or the carrying on of the
business of the Corporation and to further charge the mortgaged property in pri-
ority to the charge of this debenture as security for money so borrowed, and to
sell, lease or otherwise dispose of the whole or any part of the mortgaged prop-
erty on such terms and conditions and in such manner as he shall determine. In
exercising any powers any such receiver or receivers shall act as agent or agents
for the Corporation and the Credit Union shall not be responsible for his or their
actions".

3 On or about January 13, 2005, Meridian delivered a Notice of Sale Under Mortgage with re-
spect to the Meridian Charge. As at February 16, 2005, 984 Bay owed the Plaintiff the sum of
$5,616,597.67 which amount was secured by, among other things, the Meridian Charge. The ap-
pointment of a court-appointed receiver on March 24, 2005 was not opposed in this receivership.
On various dates in 2004 and 2005, 984 Bay entered info Non-Arm's Length leases (the "Non-Arm's
Length Leases") with three allegedly related parties, as follows:

(a) lease dated January 1, 2005 of suite 100 (2,400 square feet) to BW Health;

(b) lease dated October 1, 2004 of suites 200 and 300 (5,500 and 1,000 square
feet, respectively) to BW Health;

(c) lease dated May 1, 2004 of suite 400 (3,710 square feet) to Physiotherapy
Wellness Institute Inc. ("Wellness Institute");
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(d) lease dated October 1, 2004 of suite 700 west (2,800 square feet) to Inte-
grated; and

(e) lease dated October 1, 2004 of suite 700 east (3,200 square feet) to Inte-
grated.

4 Each of the Non-Arm's Length Leases, by its terms, provides that it is subordinate to the Me-
ridian Charge, as follows:

ARTICLE 14.00 -- SUBORDINATION AND ATTORNMENT

14.01 It is a condition that this Lease and Tenant's rights granted hereunder
that this Lease and all of the rights of the Tenant hereunder are subor-
dinate to any and all mortgages, trust deeds or other instruments of
financing, refinancing or collateral financing, from time to tome in
existence against the Property. Upon request, the Tenant will subor-
dinate this Lease and all of its rights hereunder in such form as the
Landlord requires to any and all mortgages, trust deeds or other in-
struments of financing, refinancing or collateral financing, as afore-
said, and will, if requested, attorn to the holder thereof or to the regis-
tered owner of the Property, as the case may be. If within three (3)
days after request by the Landlord to the Tenant to execute the in-
struments or certificates to give effect to the foregoing the Tenant has
not executed same, the Tenant irrevocably appoints the Landlord as
the Tenant's attorney with full power and authority to execute and de-
liver in the name of the Tenant any such instrument or certificate.

5 None of the Non-Arm's Length Leases have been registered pursuant to the Land Titles Act.

6 Each of the Non-Arm's Length Leases contains provisions that grant the tenant lengthy
rent-free periods (typically 9 or 12 months at the commencement of the lease and a further three
rent-free months in each year of the lease and any renewal thereof).

7 Neither Integrated nor BW Health has paid any rent at all since the commencement of the
terms of the Non-Arm's Length Leases {(either October 1, 2004 or January 1, 2005).

8 It is the Receiver's position that, properly interpreted, BW Health was granted an initial
nine-month rent-free period commencing January 1, 2005 (in the case of the First Floor Lease) and
a 12-month rent-free period commencing October 1, 2004 (in the case of the Second and Third
Floor Lease) followed by a three-month rent-free period to be taken in each subsequent year of the
term of the leases. Under this interpretation, BW Health owed arrears of rent as at May 31, 2006 of
$34,550 after giving credit for payments received directly by the Bay-Wellesley Doctors Group (the
"Doctors") referred to below.

9 In the case of Integrated, it is the Receiver's position that under both the Seventh Floor West
Lease and the Seventh Floor East Lease, Integrated was granted an initial 12-month rent-free period
commencing October 1, 2004 and a further three rent-free months in each year of the leases and any
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renewal thereof. Under this interpretation, Integrated owed arrears of rent of $31,877.07 as at May
31, 2006.

10 In August of 2005, the Receiver moved before me for a declaration that the Receiver was
entitled to sell the Property free and clear of the Non-Arm's Length Leases on the basis that (a) the
Non-Arm's Length Leases were fraudulent conveyances and of no force and effect; and (b) in any
event, the Non-Arm's Length Leases were subordinate to the Meridian Charge and the Receiver was
entitled to sell the Property free and clear of the Non-Arm's Length Leases as a matter of mortgage
law.

11 By Endorsement and Order dated September 6, 2005 (the "September 6 Order") I found that
the Receiver had the right to terminate the Non-Arm's Length Leases and to market and sell the
Property free and clear of them.

12 BW Health and Integrated appealed my decision. By Endorsement dated April 28, 2006, the
Court of Appeal set aside the September 6 Order and remitted the motion to this Court for hearing
on the basis that it was not apparent from my Endorsement that I considered the equities among the
parties in reaching my decision.

13 Pursuant to paragraphs 3(k) and (I) of the Appointment Order, the Receiver was expressly
authorized to market the Property, including advertising and soliciting offers in respect of the Prop-
erty and negotiating terms and conditions of sale, and, subject to further approval of the Court, to
sell the Property. Pursuant to an Order dated June 2, 2005 (the "June 2 Order"), this Court approved
the Receiver's proposed marketing plan for the Property, as outlined in the Receiver's First Report to
the Court. Pursuant to the June 2, 2005 Order, the Receiver conducted a process to solicit offers to
purchase 984 (the "Sales Process"). Offers were due by July 6, 2005. In its Second Report, the Re-
ceiver advised the Court of the outcome of the Sales Process. 75 prospects registered by executing a
confidentiality agreement and five offers were received, however, none was acceptable to the Re-
ceiver. In its Second Report, the Receiver also advised the court that it intended to continue discus-
sions with certain offerors from the Sales Process and to pursue other inquiries that came forward to
the Receiver subsequent to the Sales Process. The Receiver subsequently entered into an agreement
of purchase and sale on December 20, 2005 (the "Sale Agreement™) with Ahmed Baig, in trust. As
set out in the Fourth Report, the Receiver recommends that the Court approve the Sale Agreement
since:

(a) there are no substantial changes to the standard terms and conditions,

(b) the purchase price was the highest received, notwithstanding a price reduc-
tion that was allowed following the purchaser's inspection of the Property;

(¢} the Receiver is of the opinion that the equities favour the granting of a
vesting order to convey title to 984 Bay free and clear of, among other
things, the Non Arm's Length Leases; and

(d) Meridian has advised the Receiver that it is supportive of the Sale Agree-
ment even though the purchase price is substantially less than the amount
of the mortgage debt due to Meridian.

14 The Receiver has prepared a supplemental report to this court dated May 31, 2006 (the
"Supplemental Report™) and has provided a summary of offers received, including purchase prices
and a copy of the Sale Agreement, as amended.
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15 Pursuant to the Endorsement of the Court of Appeal, the Receiver has now brought the pre-
sent motion before this court. The relief sought on this motion is:

(a) approval of the Receiver's 4th, 5th, 6th and 7th reports;

(b) approval of the sale of the Property to Ahmed Baig in trust;

(c) termination of the Non-Arm's Length Leases;

(d) an order for vacant possession of the premises leased to BW Health and to
Integrated;

(¢) avesting order vesting the Property in Ahmed Baig in trust, free and clear
of all charges, mortgages, liens and leases other than certain assumed leas-
es;

(f)  authority to terminate the Non-Arm's Length Leases;

(g) judgment against BW Health and Integrated for rentals in arrears;

(h) atemporary sealing order with respect to the Sale Agreement.

16 The approval of the Receiver's Reports was not in issue in the motion before this court alt-
hough BW Health has advised the court that it intends to seek leave to bring action against the Re-
ceiver in respect of certain of its activities relating to the premises leased to BW Health and occu-
pied by the Bay-Wellesley Doctors Group. Neither BW Health nor Integrated has any issue with the
approval of the sale to Ahmed Baig in trust but submits that the purchaser should take title to the
property subject to the leases in favour of BW Health and Integrated and opposes the termination of
such leases and the order for vacant possession of the leased premises. The issuance of a vesting
order was not contested by BW Health or Integrated except that it should be subject to the leases
granted to BW Health and Integrated. The issuance of the sealing order was not contested by BW
Health or Integrated.

17 BW Health and Integrated appear to have abandoned their previous position, based upon a
rather absurd interpretation of the rent free periods provision in the leases, that no rentals were ow-
ing, although on the hearing of this motion at least BW Health seemed to question the calculation of
rental arrears made by the Receiver.

18 The real issue between the parties is, therefore, termination of the BW Health and Integrated
leases. Counsel for BW Health submits that, on the basis of the material before this court from ap-
praisers retained by the Receiver and by BW Health, there are material issues in dispute as to
whether the leases were on commercially reasonable terms and that that determination would re-
quire the trial of an issue. Counsel for BW Health also submits that the leases to BW Health, being a
company controlled by Misir's nephew, should not be regarded as a non-arm's length lease. I am of
the view that neither of these issues precludes me from making a determination on this motion of
whether, in view of the equities involved, this court should order the termination of the leases to
BW Health and to Integrated.

19 I think the law is clear that, if Meridian had proceeded by way of power of sale, it could
have sold the Property to a purchaser free and clear of the leasehold interest of BW Health and In-
tegrated on the basis that the subordination provision contained in the leases clearly subordinate the
rights of the tenants to the rights of Meridian under the Meridian Charge and on the basis that none
of the leases was registered on title to the property. This sale is, however, being conducted by a
court-appointed receiver and, when seeking to convey title to assets free and clear of the interest of
other parties, a receiver must apply to the court for a vesting order. In New Skeena Products Inc. v.
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Kitwanga Lumber Co. (2005), 75 D.L.R. (4th) 328, the British Columbia Court of Appeal clearly
states that, in determining whether to issue a vesting order terminating in the interests of parties in a
property, the court must review the equitable considerations supporting the respective positions of
the parties.

20 In the case at bar, ] have considered the following equities. The BW Health leases and the
Integrated leases were entered into when the Meridian Charge was in default and when 984 Bay
was in serious financial difficulties. The leases were entered into with companies controlled by
Misir and by his nephew. The leases contained generous rent-free periods. No rent has been paid by
either BW Health or Integrated since the date of commencement of the leases. A number of poten-
tial purchasers of the property expressed the view that the leases were at below market terms in rent.
Three offers submitted required that the Property be conveyed free and clear of the leasehold inter-
ests of BW Health and Integrated. The Sales Process clearly established that the existence of the
BW Health leases and the Integrated leases were an impediment to the Receiver's ability to market
and sell the Property. The Sale Agreement with Ahmed Baiz, in trust, which the Receiver believes
represents the best opportunity to realize maximum value for the Property, contains a condition that
the Property be conveyed free and clear of the BW Health leases and the Integrated leases, Meridian
supports the sale in spite of the fact that it will realize a substantial shortfall on the amount owing
under the Meridian Charge. I am firmly of the view that the equities of the situation support an or-
der terminating the BW Health leases and the Integrated leases and vesting title to the Property in
the purchaser free and clear of those leasehold interests.

21 The only other party whose equities should be considered by the court is the Bay-Wellesley
Doctors Group (the "Doctors"). The Doctors occupied the premises now leased to BW Health pur-
suant to a rather odd arrangement with Misir or 984 Bay, or another entity called Bay-Wellesley
Medical Services, whereby payments from OHIP and Insurers were directed to Misir or 984 Bay
and a certain percentage then remitted to the Doctors. This arrangement was terminated when Misir
and 984 Bay failed to pay staff salaries and other expenses of the Doctors' clinic. Subsequently,
when the Doctors were advised by a bailiff that the municipal taxes for the building were in arrears,
the Doctors began to make arbitrary voluntary payments of $2,500 a month to the bailiff to be ap-
plied toward the taxes in arrears. When the Receiver paid the taxes in arrears, these payments were
then made to an agent for the Receiver. At no time was there any lease entered into between Misir
or 984 Bay and the Doctors or any sublease between BW Health and the Doctors when the premises
occupied by the Doctors were subsequently leased to BW Health and at no time was there any
agreement with respect to the rental payments for the premises. In my view, the Doctors occupied
the premises on some sort of tenancy at will. I also note that BW Health never demanded possession
of the premises until a letter of April 2006 and has never brought a motion to have the premises va-
cated. . '

22 In any event, the court is advised by counsel for the Doctors that they do not object to the
sale of the Property or to the termination of the BW Health leases so long as they are given ample
time to vacate the premises and to move their furniture and equipment. In addition, the court is ad-
vised that the purchaser is interested in negotiating a new lease with the Doctors for the premises
now occupied by them. In my view, the equities of the Doctors' position do not impact upon the is-
suance of an order by this order terminating the BW Health leases and the Integrated leases.

23 Accordingly, an order will issue granting the relief sought by the Receiver on this motion
provided that the determination of the arrears of rentals owed by BW Health and Integrated, if not
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agreed between the parties, will be determined by reference to a Master and the Receiver may move
for judgment upon such determination.

24 The order of Justice Mesbur dated May 19, 2006 is to continue in effect until my order is
issued and entered.

25 Any submissions as to costs of this proceeding may be made to me by way of brief written
submissions on or before August 31, 2006.

J.D. GROUND J.
cp/e/qw/qlihb/qlrsg/qlmll/qlgpr
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Her Majesty the Queen in Right of Ontario v. Shehrazad
Non-Profit Housing Inec.
[Indexed as: Ontario v. Shehrazad Non-Profit Housing Inc.]

85 O.R. (3d) 81

.Court of Appeal for Ontario,
MacPherson J.A. (In Chambers)
April 13, 2007

Judgments and orders -- Final or interlocutory -- Applicant seeking appointment of receiver pur-
suant to s. 101(1) of Courts of Justice Act by bringing application rather than interlocutory motion
-~ Order appointing receiver finally determining issues raised in application -- Order constituting
JSinal order - Court of Appeal having jurisdiction to hear appeal from order -- Courts of Justice
Act, R.S.0. 1990, c. C.43, 5. 101(1).

Judgments and orders -- Stay pending appeal -- Applicant bringing successful application for ap-
pointment of receiver pursuant to 5. 101(1) of Courts of Justice Act -- Respondent seeking stay
pending appeal -- Stay granted -- Appeal raising serious issues including whether respondent was
in fact insolvent and whether it was appropriate for applicant to commence application for ap-
pointment of receiver without that application ancillary to another proceeding for relief -- Re-
spondent syffering irreparable harm if stay refused -- Balance of convenience favouring respondent
-- Courts of Justice Act, R.S.0. 1990, c. C.43, 5. 101(1).

The Corporation operated two social housing projects and depended on fanding from the Ministry
of Municipal Affairs and Housing. The Ministry had a number of financial concerns about the Cor-
poration, including its failure to make mortgage payments. The Ministry suspended subsidy pay-
ments and subsequently brought an application pursuant to s. 101(1) of the Courts of Justice Act for
the appointment of a receiver and fanager. The motion was granted. The Corporation appealed, and
moved for a stay of the appointment of a receiver pending the hearing of the appeal. The Ministry
submitted that the court did not have jurisdiction to hear the appeal, and therefore did not have ju-
risdiction to grant a stay, as the order appealed from was interlocutory rather than final.

Held, the motion should be granted.

The Ministry sought the appointment of a receiver by way of an application rather than an interloc-
utory motion. Orders that finally determine the issues raised in an application are final orders. The
Court of Appeal had jurisdiction to hear the appeal and to grant a stay.
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The appeal raised serious issues, including whether the Corporation was, in fact, insolvent, and
whether it was appropriate for the Ministry to commence an application for the appointment of a
receiver without that application being ancillary to another proceeding for relief. The Corporation
would suffer irreparable harm if the stay were refused, as it would lose its primary assets, all its
sources of income and its reason for being. The balance of convenience favoured the Corporation.

Cases referred to

Iilidge (Trustee of) v. St. James Securities Inc. (2002), 60 O.R. (3d) 155, [2002] O.J. No. 2174, 34
C.B.R. (4th) 227 (C.A.); RIR-MacDonald Inc. v. Canada (Attorney General), [1994] 1 S.C.R. 311,
[1994] S.C.J. No. 17, 60 Q.A.C. 241, 111 D.L.R. (4th) 385, 164 N.R. 1, 20 C.R.R. (2d) D-7, 54
C.P.R. (3d) 114, apld [page82 ]

Other cases referred to

Circuit World Corp. v. Lesperance (1997), 33 O.R. (3d) 674, [1997] O.J. No. 2081 (C.A); Kanda
Tsushin Kogyo Co. v. Coveley, [1997] O.J. No. 56, 96 0.A.C. 324 (Div. Ct.); Longley v. Canada
(Attorney General), [2007] O.J. No. 929, 2007 ONCA 149 (C.A)

Statutes referred to
Courts of Justice Act, R.S.0. 1990, ¢. C.43, s. 101 [as am.]

Rules and regulations referred to
Rules of Civil Procedure, R.R.O. 1990, Reg. 194, rules 14.05 [as am.], 41.02

MOTION for a stay pending appeal.

Michael Jaeger, for respondent/appellant/moving party.
Troy Harrison, for applicant/respondent/responding party.

MACPHERSON J.A. (In Chambers):--

A. Introduction

[1] The moving party, Shehrazad Non-Profit Housing Inc. (the "Corporation”), seeks a stay
pending appeal of the order of Spence J. dated January 20, 2007 appointing a receiver. The re-
spondent, the Ministry of Municipal Affairs and Housing (the "Ministry"), opposes the motion on
two bases: (1) the Court of Appeal has no jurisdiction to hear the motion because the order being
appealed is an interlocutory order and, therefore, an appeal must be taken, to the Divisional Court;
and (2) on the merits, the moving party cannot meet the test for obtaining a stay.

B. Facts

(1} The parties
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[2] The Corporation was established in 1985 to provide social housing services in the City of
Kitchener. The Corporation operates two social housing projects, known as Shehrazad I and Sheh-
razad II. Each project is governed by a coniract between the Corporation and the Ministry. The
Corporation depends on funding from the Ministry. Funding for the construction of the projects was
provided through mortgages insured by the Canada Mortgage Housing Corporation ("CMHC"). The
Ministry is ultimately liable for the mortgage payments in the event the Corporation defaults. The
Corporation also received subsidies from the Ministry. Each project is governed by a different sub-
sidy scheme, but generally speaking, the subsidies are designed to compensate for the difference
between the Corporation's operating costs and revenues. [page83 ]

[3] The Corporation is run by a Board of Directors made up of volunteers, many of whom have
been involved since its inception.

[4] Several years ago, problems between the Board and the Ministry arose concerning the financ-
es of the Corporation. On July 21, 2003, the Ministry sent a letter to the Board raising a number of
concerns. The Ministry and the Corporation were in the process of establishing a plan for retrofit-
ting the housing projects. The Ministry requested a list of firms that the Corporation wanted to in-
clude in the tender process. The Ministry also pointed to a number of financial concerns. It alleged
that the Corporation had accumulated a deficit, unfunded replacement reserves, mortgage arrears,
outstanding loans, excess costs, significant vacancies and outstanding financial statements. In the
letter, the Ministry demanded immediate action on the part of the Corporation and stated that it
would "exercise the remedies available" if necessary. The Corporation responded by letter on Sep-
tember 10, 2003. The Ministry was not satisfied with the Corporation’s response and suspended
subsidy payments in September 2003.

[5] The Ministry alleges that the Corporation failed to make mortgage payments on Shehrazad I
from 2002 to 2006 and on Shehrazad II from 2003 to the present. The Ministry has been indemni-
fying CMHC for these mortgage payments, Between 2005 and 2006, the projects underwent a $1.7
million retrofit, funded by the Ministry.

[6] The Corporation states that, with the exception of the mortgage payments, all of its financial
obligations are up to date. It further notes that it re-started mortgage payments on Shehrazad I in
2006.

(2) The litigation
[7] The Ministry commenced an application in Toronto (on the Commercial List) for the ap-
pointment of a receiver and manager on February 27, 2006. In its notice of application, the Ministry
states that the appointment of a receiver is necessary in order to prepare for the sale of the projects
to another non-profit corporation.

[8] On September 18, 2006, the Corporation launched an action in Kitchener against the Ministry
for over $3 million in damages and for the reinstatement of subsidies.

[9] In a statement of defence and counterclaim filed by the Ministry in October 2006, the Minis-
try seeks over $4 million in damages.
[10] The application for the appointment of a receiver was heard on January 20, 2007. The appli-

cation judge refused the Corporation's motions for a stay of the receivership application, a [page84
Jeonsolidation of the proceedings and a change of venue to Kitchener. The application judge or-
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dered the appointment of a receiver and manager. He held that the Corporation was insolvent, the
recetver was qualified and there was "a risk to the assets and the operation of the project".

[11] The Corporation is appealing the order of the application judge and seeks a stay of the ap-
pointment of the receiver pending the hearing of the appeal.

C. Issues

[12] The issues are:

(1) Does the court have jurisdiction to order a stay?
(2) Ifthe answer to (1) is "Yes", should a stay pending appeal be ordered?

D. Analysis

(1) Jurisdiction

[13] The Ministry submits that the Corporation has brought its appeal in the wrong court and that
the appeal should be to the Divisional Court with leave. It follows that the motion for a stay of the
application judge's order should also be to the Divisional Court and this court does not have juris-
diction to issue a stay of the order.

[14] The Ministry commenced its application, including the relief to appoint a receiver and man-
ager, pursuant to s. 101(1) of the Courts of Justice Act, R.S.0. 1990, ¢. C.43, which provides:

101(1) In the Superior Court of Justice, an interlocutory injunction or mandatory or-
der may be granted or a receiver or receiver and manager may be appointed by an in-
terlocutory order, where it appears to a judge of the court to be Jjust or convenient to do
S0.

The Ministry submits that the application judge's order pursuant to this provision was, by definition,
interlocutory.

[15] I disagree. The Ministry did not bring a motion to appoint a receiver; rather, it made an ap-
plication. The judge specifically referred to it as an application in his endorsement. The draft order
prepared by the Ministry refers to an application.

[16] It follows that the decision of this court in Illidge (Trustee of) v. St. James Securities Inc.
(2002), 60 O.R. (3d) 155, [2002] O.J. No. 2174 (C.A.) governs the question of which court has ju-
risdiction to hear the appeal in these proceedings. In Illidge, the appellant sought an order setting
aside the appointment of the respondent as receiver on the basis of an alleged conflict of [page85
Jinterest by reason of the respondent's role as trustee in the bankruptcy for other parties. The re-
spondent argued that the Court of Appeal lacked jurisdiction to hear the appeal because the order
appointing the receiver was interlocutory and not final.

[17] The court rejected this argument. Armstrong J.A. stated at para. 4.

At the initial proceeding, Soberman sought the appointment as receiver by way of ap-

plication rather than on interlocutory motion. As stated by this court in Hendrickson v.
Kallio, [1932] O.R. 675, . . . and in numerous subsequent cases, orders that finally de-
termine the issues raised in an application are final orders.
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In my view, this passage is directly applicable to, and disposes of, the Ministry's objection that the
Corporation has brought its appeal to the wrong court. It follows that the Corporation's motion for a
stay should be considered on the merits.

(2) The merits

(18] Recently, in Longley v. Canada (Attorney General), [2007] O.J. No. 929, 2007 ONCA 149
(C.A.), at para. 14, Weiler J.A. reaffirmed that the test from RJR-MacDonald Inc. v. Canada (At-
torney General), [1994] 1 S.C.R. 311, [1994] S.C.J. No. 17, is to be used on a motion for a stay
pending appeal: .

The test for staying an order pending an appeal is the same as the test for an interloc-
utory injunction: Circuit World Corp. v. Lesperance et al. (1997), 33 O.R. (3d) 674
(C.A.) at 676-677. First, a preliminary assessment must be made of the merits of the
case to ensure that there is a serious question to be determined on the appeal. Second,
the court must determine if the appellant would suffer irreparable harm if the applica-
tion were refused. Finally, the balance of convenience must be determined by assessing
which of the parties would suffer greater harm from the granting or refusal of the rem-
edy pending a decision on the merits.

Is there a serious issue to be determined on appeal?

[19] In Circuit World Corp. v. Lesperance (1997), 33 O.R. (3d) 674, [1997] O.J. No. 2081 (C.A),
Laskin J.A. held that this first part of the test constitutes a low threshold. At p. 677 O.R., he wrote
that the court "should not extensively review the merits of the appeal”, but it must determine that the
issues raised are not frivolous or vexatious. -

[20] In this case, the Corporation submits that the following serious issues must be determined:

-- Whether or not the appointment of a receiver is necessary;

- Whether or not the appointment of Grant Thornton Limited as receiver is appro-
priate; [page86 ]

- Whether or not the appointment of a receiver should occur prior to a resolution of
the damages claims;

*

-- Whether or not the subsidies terminated by the Ministry were justifiably terminat-
ed and whether or not an abuse of process occurred.

In essence, the Corporation argues that a receiver should not have been appointed.

[21] The Ministry argues that there are no serious issues concerning the application judge's ap-
pointment of a receiver. It states that the application judge properly considered the relationship be-
tween the parties, whether the Ministry's security was at risk and the prejudice to the parties. The
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Ministry further submits that the outcome of the subsidy action is irrelevant to the receivership ap-
plication -- even if the Corporation were successful, it would still owe the Ministry over $1 million
and have an operating deficit.

[22] In my view, the Corporation raises questions that are not merely frivolous or vexatious.
First, the financial state of the Corporation is a contested issue. The Ministry argues (and the appli-
cation judge held) that the Corporation is insolvent. Conversely, the Corporation argues that it is up
to date on its financial commitments, except for the money owing on the mortgages. The Corpora-
tion further argues that it would not owe this money but for the Ministry's cessation of the subsidy
payments. Therefore, issues for determination on appeal include whether the Corporation was in
fact insolvent and whether the action for damages is relevant to that question.

[23] Second, while this was not raised by either party, it appears to me that there may be a pro-
cedural issue to be determined on appeal, namely, whether it was appropriate for the Ministry to
commence an application for the appointment of a receiver without that application being ancillary
to another proceeding for relief. According to rule 14.05(3)(g) of the Rules of Civil Procedure,
R.R.0O. 1990, Reg. 194, an application for the appointment of a receiver can be brought "when an-
cillary to relief claimed in a proceeding properly commenced by a notice of application". Similarly,
rule 41.02 contemplates that a motion for the appointment of a receiver can be brought "in a pend-
ing or intended proceeding". In this case, the Ministry commenced its application for the appoint-
ment of a receiver without seeking any other relief. In fact, it was not until the Corporation com-
menced an action for damages that the Ministry counterclaimed seeking the repayment of its debts.
This suggests that the Ministry's sole [page87 Jpurpose in appointing a receiver was to transfer the
operation of the projects to another non-profit corporation. While the Corporation has not raised this
procedural issue, it does argue that the purpose behind the application was for the Ministry "to
'wash its hands' of this social housing project and transfer administrative responsibility over the
project to the Region of Waterloo". Arguably, there is an issue as to whether it was appropriate to
appoint a receiver in these circumstances where the Ministry did not appear to be concerned about
having its debts repaid, but was concerned only with transferring the business to another corpora-

tion.

[24] Oﬁ balance, given the low threshold for this stage of the test, I conclude that there are seri-
ous issues to be determined on appeal that are not frivolous or vexatious.

Would the moving party suffer irreparable harm if the stay is refused?

[25] The Corporation raises a number of arguments that point to the irreparable harm it would
suffer if a stay is not granted. In my view, the strongest argument is that the Corporation faces the
risk that the projects could be transferred to another non-profit corporation by the receiver. As set
out in the affidavit of Edna Coupal, "the harm against Shehrazad would be irreparable, as it would
lose its primary assets (i.e., the housing projects), all its sources of income (i.e., rents), and its rea-
son for being (i.e. to manage non-profit housing in Kitchener at the premises)". In RIR-MacDonald,
irreparable harm was described as "harm which either cannot be guantified in monetary terms or
which cannot be cured" (p. 341 S.C.R.). In this case, the harm suffered by the Corporation should
the projects be transferred by the receiver would not be compensable or curable.

[26] The Ministry notes in its factum that evidence of irreparable harm "must be clear and not
speculative”: Kanda Tsushin Kogyo Co. v. Coveley, [1997] O.J. No. 56, 96 O.A.C. 324 (Div. Ct.),
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at para. 14. While the harm discussed above was expressed in terms of a "risk", this risk seems more
than speculative given that the receiver's mandate is to transfer the business to a new entity.

Does the balance of convenience favour the granting of a stay?

[27] This stage of the analysis requires balancing the harm that would be suffered by each party. [
have concluded that the Corporation risks suffering irreparable harm should the stay be refused.
[page88 ]

[28] The harm to the Ministry must also be considered. Essentially, the harm that the Ministry
will suffer if the stay is granted is continued financial losses. This is purely financial and therefore
is technically compensable. However, the ability of the debtor to pay is a relevant consideration and
the Ministry argues that the Corporation is insolvent: RJR-MacDonald, p. 341 S.C.R. The Ministry
states that it has already incurred substantial losses. However, the effect of a stay would only be to
aggravate these losses temporarily until the appeal is heard (probably a matter of months). When
this is compared to the harm that the Corporation risks suffering if the stay is refused, this factor
favours granting the stay. :

E. Disposition
[29] The motion for a stay of the application judge's order dated January 20, 2007 pending appeal
to this court is granted.

[30] The appeal is to be perfected within 30 days of the release of these reasons. Once perfected,
the appeal should be heard on an expedited basis.

[31] The Corporation is entitled to its costs of the motion fixed at $5,000 inclusive of disburse-
ments and GST.

Motion granted.
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