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APPENDIX “C” 



Court File No: CV-19-00631363-000L 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE Mft,, 	) 	FRIDAY THE 21ST DAY 

IA ( 	 ) 
JUSTICE / . WL'V 	 ) 	OF FEBRUARY, 2020 

BETWEEN: 

VECTOR FINANCIAL SERVICES LIMITED 
Applicant 

168 OLD KENNEDY INC.
Respondent 

'PUcATION UNDER 5. 243(1) of the Bankruptcy and insolvency Act, R.S.C. 1985, 
c.B-3, and Section 101 of the Courts of Justice Act, R.S.O. 1990, c.C.43 

SALE PROCESS ORDER 

THIS MOTION, made by RSM Canada Limited ("RSM"), in its capacity as the 

Court-appointed receiver (the "Receiver"), without security, of the property municipally 

known as 168 Old Kennedy Road, Markham, Ontario (the "Property") owned by 168 

Old Kennedy Inc. (the "Debtor"), seeking among other relief, an Order approving a 

sale process, was heard this day at 330 University Avenue, Toronto, Ontario. 

ON READING the First Report of the Receiver, dated February 4, 2020 (the 

"First Report"), and on hearing the submissions of counsel for the Receiver and such 

other counsel as were present as indicated on the Counsel Slip, no one appearing for 

any other person on the Service List, although properly served as appears from the 

Affidavit of Eichelle Archer sworn February 11, 2020, filed: 
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SERVICE 

1 	THIS COURT ORDERS that the time for service of the Notice of Motion and 

Motion Record is abridged and validated such that this Motion is properly returnable 

today, and further service of the Notice of Motion and the Motion Record is hereby 

dispensed with. 

APPROVAL OF SALE PROCESS AND AVISON YOUNG LISTING AGREEMENT 

2. THIS COURT ORDERS that the retention of Avison Young Commercial Real 

- - Estat (Ontario) Inc. ("Avison Young") as the listing agent for the Property and the 

entering into by the Receiver of the listing agreement with Avison Young (the "Listing 

Agreement") he and is hereby approved. 

3. THIS COURT ORDERS that the sale process (the "Sale Process"), as described 

in the First Report, be and hereby is approved 

4. THIS COURT ORDERS that the Receiver is hereby authorized to commence 

and carry out the Sale Process and to take such further steps as are considered 

necessary or desirable in carrying out the terms of the Sale Process, subject to prior 

approval of this Court being obtained before completion of any transactions under the 

Sale Process. 

5. THIS COURT ORDERS that the Receiver is authorized to give access to the 

fenced-in area on the Property, as described in the First Report, to the Receiver, its 

agents, or any prospective purchaser of the Property and/or their agents, or any other 

party, and declares that such access shall not result in the Receiver or any other party 

being deemed to be in possession of the Property. 

6. THIS COURT ORDERS that the Receiver and its respective affiliates, partners, 

directors, officers, employees, representatives and agents shall have no liability with 

respect to any and all losses, claims, damages or liabilities, of any nature or kind, to any 

person in connection with or as a result of the Sale Process, except to the extent such 

losses, claims, damages or liabilities result from gross negligence or wilful misconduct 
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of the Receiver in performing its obligations under the Sale Process as determined by 

this Court. 

APPROVAL OF RECEIVER'S FIRST REPORT AND CONDUCT 

7. THIS COURT ORDERS that the First Report, and the conduct and activities of 

the Receiver, as described therein, be and hereby are approved. 

8. THIS COURT ORDERS that the Receiver's statement of receipts and 

disbursements as of January 31, 2020 as set out in the First Report, be and is hereby 

approved. 

9. THIS COURT ORDERS that the fees and disbursements of the Receiver for the 

period ended January 31, 2020, as set out in the First Report, be and are hereby 

approved. 

10. THIS COURT ORDERS that the fees and disbursements of the Receiver's 

counsel, Paliare Ro and Rosenberg Rothstein LLP, for the period ended January 31, 

2020, as set out in the First Report, be and are hereby approved. 

GENERAL 

11. THIS COURT ORDERS that the Receiver may from time to time apply to this 

Court for advice and directions on the discharge of its duties and powers hereunder. 

SUPERIOR COURT OF JUSTICE 
ENTERED 

FEB 21 2020 
Jt 

COUR SUPERIEURE DE JUSTICE 
ENTRE 
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Court File No. CV-19-00631363-00CL 

 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 
BETWEEN: 

 
VECTOR FINANCIAL SERVICES LIMITED 

Applicant 
 

- and – 
 
 

168 OLD KENNEDY INC. 
Respondent 

 
 
 
 
 
 

SECOND REPORT OF THE RECEIVER OF 
168 OLD KENNEDY ROAD, MARKHAM, ONTARIO 

 

April 29, 2020 
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I. INTRODUCTION  

1. Pursuant to an application made by Vector Financial Services Limited (“Vector”), 

by Order of the Ontario Superior Court of Justice (“the Court”) dated December 6, 

2019 (the “Appointment Order”), RSM Canada Limited (“RSM” or the “Receiver”) 

was appointed as receiver of the property municipally known as 168 Old Kennedy 

Road, Markham, Ontario (the “Property”) owned by 168 Old Kennedy Inc. (“168” 

or the “Debtor”). A copy of the Appointment Order is attached hereto as Appendix 

“A”. 

2. The Appointment Order authorizes the Receiver to, among other things: 

 market the Property, including advertising and soliciting offers in respect of 

the Property and negotiating such terms and conditions of sale as the 

Receiver in its discretion may deem appropriate; and 

 sell, convey, transfer, lease or assign the Property with the approval of this 

Court. 

3. The Appointment Order also provides that the Receiver shall not go into 

possession of the Property and shall not, as a result of taking any steps to secure 

or maintain the Property, be deemed to be in possession of the Property. 

4. On February 10, 2020, the Receiver brought a motion, returnable on February 21, 

2020, for the purpose of, inter alia, approving a sale process and authorizing the 

Receiver to give access to the fenced-in area of the Property without the Receiver 

or any party accessing the Property being deemed to be in possession of the 

Property.  A copy of the Receiver’s first report to the Court dated February 4, 2020, 

without appendices, in support of the motion is attached hereto as Appendix “B”. 
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5. On February 21, 2020, the Honourable Justice McEwen issued an Order (the “Sale 

Process Order”), inter alia, approving and authorizing the Receiver to commence 

the sale process described in the First Report and authorizing the Receiver to give 

access to the fenced-in area on the Property without the Receiver or any other 

party being deemed to be in possession of the Property.  Copies of the Sale 

Process Order and Endorsement of Justice McEwen are attached hereto as 

Appendix “C”. 

6. The Appointment Order, the First Report, the Sale Process Order and other court 

documents have been posted on the Receiver’s website, which can be found at 

rsmcanada.com/168-Old-Kennedy-Road. 

7. The Receiver has retained the firm of Paliare Roland Rosenberg Rothstein LLP 

(“Paliare”) to act as the Receiver’s independent legal counsel.  

8. The Receiver has retained Cassels Brock & Blackwell LLP (“Cassels”), Vector’s 

counsel, to provide the legal advice and assistance required by the Receiver to 

effect and complete the sale of the Property. 

II. PURPOSE OF REPORT  

9. The purpose of this second report to the Court (the “Second Report”) is to: 

(a) report to the Court on the activities of the Receiver from the date of the First 

Report to April 29, 2020; 

(b) report to the Court on the results of the sale process for the Property; 

(c) provide the Court with a summary of the Receiver’s cash receipts and 

disbursements for the period December 6, 2019 to April 22, 2020 (the 

“R&D”); and 
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(d) seek an order: 

i. authorizing and directing the Receiver to enter into and carry out the 

terms of the transaction (the “Transaction”) contemplated by an 

agreement of purchase and sale between the Receiver and Wu, Xiao 

Ling In Trust for a company to be incorporated (the “Purchaser”) dated 

April 6, 2020 and amending agreement made as of April 21, 2020 

(collectively, the “APS”), together with any further minor amendments 

thereto deemed necessary by the Receiver in its sole opinion;  

ii. vesting title to the Property in the Purchaser, or into such entity as the 

Purchaser may further direct in writing, free and clear of claims and 

encumbrances, upon closing of the Transaction and the delivery of a 

Receiver’s certificate to the Purchaser; 

iii. sealing Confidential Appendix “K” to the Second Report until the closing 

of the sale of the Property;  

iv. directing amount(s) to be paid by the Receiver from the net proceeds 

from the sale of the Property; 

v. authorizing the Receiver to make the Interim Distribution (as defined 

herein) to Vector; 

vi. approving the Second Report and the Receiver’s conduct and activities 

set out therein;  

vii. approving the R&D;  

viii. approving the fees of the Receiver for the period February 1, 2020 to 

March 31, 2020;  
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ix. approving the fees of Paliare for the period February 1, 2020 to 

March 31, 2020; and 

x. approving the fees of Cassels for the period January 1, 2020 to 

March 31, 2020. 

Terms of Reference 

10. In preparing this report and making the comments herein, the Receiver has relied 

upon certain information from third-party sources (collectively, the “Information”). 

The Receiver has, to the extent possible, reviewed the Information for 

reasonableness. However, the Receiver has not audited or otherwise attempted 

to verify the accuracy or completeness of the Information in a manner that would 

wholly or partially comply with Generally Accepted Assurance Standards pursuant 

to the CPA Canada Handbook and, accordingly, the Receiver expresses no 

opinion or other form of assurance in respect of the Information. 

11. Unless otherwise stated, all dollar amounts contained in the Second Report are 

expressed in Canadian dollars. 

III. BACKGROUND  

12. The Property consists of approximately 1.46 acres of vacant undeveloped land 

located at 168 Old Kennedy Road, Markham, Ontario.   

13. Vector is a private lender and mortgage broker in the business of originating and 

administering mortgage loans in Ontario.  Vector holds a first mortgage in the 

principal amount of $5,940,000 against the Property (the “Vector Mortgage”).  As 

of November 15, 2019, the amount outstanding under the mortgage held by Vector 

was $6,214,096.36. 
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14. The Debtor failed to repay the principal amount of the loan due and owing on the 

maturity date of the mortgage and to pay other amounts properly due and owing 

under the mortgage.  

15. Vector sought the appointment of the Receiver pursuant to a Notice of Application 

dated November 22, 2019. 

16. On December 6, 2019, the Court issued an Order appointing RSM as receiver of 

the Property.   

IV. MARKETING OF THE PROPERTY 

17. The Receiver’s plan to market the Property, including the engagement of Avison 

Young, was set out in the First Report and approved in the Sales Process Order. 

18. The marketing of the Property commenced on February 3, 2020. Interested parties 

were informed that the deadline for offers for the Property to be received was 4:00 

p.m. on March 12, 2020 (the “Offer Deadline”). 

19. The Receiver provided Avison Young with a baseline Agreement of Purchase and 

Sale (the “Baseline APS”) for distribution to parties who intended to make an offer 

to purchase the Property and requested that all offers be made on the form of the 

Baseline APS, with any changes marked.   

20. Further steps taken by the Receiver/Avison in connection with the marketing of the 

Property include the following: 

 on February 3 and 26, and March 10, 2020, emails giving notice of the 

acquisition opportunity were sent to 889, 1,283 and 1298 parties, 

respectively;  
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 a brochure (the “Brochure”) was prepared and provided to interested 

parties who clicked on the link in the email; 

 on February 11 and 13, 2020, an advertisement of the acquisition 

opportunity was published in the Globe and Mail newspaper (the “Globe 

Advertisement”); 

 on February 14, 2020, a listing for the Property was posted on the MLS 

system (the “MLS Listing”); 

 on February 14, 2020, two “For Sale” banners were installed on the fence 

at the Property; and 

 an online data room was set up and parties that signed a confidentiality 

agreement (“CA”) were given access to additional information on the 

Property. 

21. Copies of the Brochure, the Globe Advertisement and the MLS Listing are attached 

collectively to this report as Appendix “D”. 

22. In addition, and to further assist with the sales process, the Receiver engaged 

Pinchin Ltd. to prepare an updated Phase I Environmental Site Assessment (the 

“Phase I ESA”) for the Property. A copy of the Phase I ESA dated March 10, 2020 

received from Pinchin Ltd., was posted to the data room on March 10, 2020. 

23. Avison’s final Progress Report dated April 22, 2020, which includes the names of 

the parties that executed a CA, is attached to this report as Tab 1 to Confidential 

Appendix “K”. 
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V. SUMMARY OF OFFERS RECEIVED 

24. As of the Offer Deadline, seven offers were submitted to Avison for the Property.  

A summary of the offers received is attached at Tab 2 to Confidential Appendix “K” 

(the “First Round Offers”). 

25. Following receipt of the First Round Offers, and after review and consultation with 

Avison and Vector, parties representing the four offers regarded as having the 

most favourable terms (the “Four Parties”) were contacted and invited to improve 

or amend their offers and resubmit by noon of March 17, 2020.  Two parties elected 

to amend their original offers to purchase as of March 17, 2020 (the “Second 

Round Offers”).  A copy of the summary of Second Round Offers is attached at 

Tab 3 to Confidential Appendix “K”. 

26. Subsequently, on March 19, 2020, one of the Four Parties withdrew its offer.   

27. After reviewing the remaining three offers and consulting with Avison and Vector, 

on March 27, 2020, the Four Parties were advised by Avison that Vector was 

prepared to provide financing to a prospective purchaser, and the Four Parties 

were provided with the terms of the potential financing (the “Vector Financing”). 

The Four Parties were invited to amend their offers, including taking into 

consideration the Vector Financing, and resubmit their offers by March 31, 2020.   

28. Three parties elected to amend their offers to purchase and the party that had 

previously advised that it was withdrawing its offer, confirmed that it had no further 

interest in the Property (the “Third Round Offers”).  A copy of the summary of 

Third Round Offers is attached at Tab 4 to Confidential Appendix “K”. 
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29. The Receiver reviewed the terms of the Third Round Offers. After considering the 

Third Round Offers, including the offered purchase prices, proposed due diligence 

periods, due diligence terms, likelihood of closing on a timely basis, etc., the 

Receiver proceeded, with the concurrence of Vector, to finalize the offer submitted 

by the Purchaser. The Receiver worked with Cassels to have certain of the terms 

of the Purchaser’s offer amended in order for the Receiver to be in a position to 

accept that offer. 

30. On April 8, 2020, the Receiver accepted the Purchaser’s offer and executed the 

APS.  The APS was subject to a 10 calendar day conditional period, due to expire 

on April 18, 2020.   

31. On April 17, 2020, the Purchaser advised that while it was prepared to proceed 

with the purchase, it was seeking a reduction in the purchase price, as well as an 

extension of three days to the due diligence period. After negotiations between the 

Receiver and the Purchaser, on April 22, 2020, a Waiver and Amending 

Agreement made as of April 21, 2020 (the “Amending Agreement”) was executed 

and the APS became final, subject to the approval of the Court. Terms of the 

Amending Agreement included an adjustment to the purchase price, an increase 

in the quantum of the deposit due, and the waiver by the Purchaser of its 

conditions. 

VI. THE APS 

32. The APS conforms substantially with the Baseline APS. Salient terms of the APS 

include (all capitalized terms in this section not defined in the APS are as otherwise 

defined in the Second Report): 
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 a deposit of 15% of the Purchase Price; 

 the offer is conditional on court approval and the issuance of an order 

vesting title to the purchased assets in the Purchaser or its assignee free 

and clear of claims and encumbrances, other than those specifically 

itemized in the APS; 

 the Purchaser is buying the Property on an “as is, where is” basis; and 

 closing of the sale provided for in the APS is scheduled to occur on the tenth 

Business Day following the date on which the Vesting Order is granted, or 

such other date as agreed between the Purchaser and the Receiver. 

33. Copies of the executed APS including the Amending Agreement are attached to 

this report at Tab 5 and Tab 6, respectively, to Confidential Appendix ”K”. 

VII. APPROVAL OF THE SALE 

34. The Receiver believes that the marketing process undertaken by the Receiver was 

appropriate for the type of property in question and provided sufficient market 

exposure to the Property.  The Property was exposed to the market since February 

3, 2020, notice of the sale of the Property was sent to more than 1,200 parties, 

and the Property was listed for sale on MLS, on Avison’s website and advertised 

in the Globe and Mail newspaper. 

35. As a result of the marketing efforts undertaken: 

o CAs were signed in respect of 16 potential purchasers; and 

o seven offers to purchase the Property were received from prospective 

purchasers. 
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36. The Receiver is of the view that sufficient efforts were made to obtain the best price 

for the Property and the marketing process was conducted fairly.  The Receiver 

regards the APS as the offer received for the Property which is the most 

advantageous to the creditors of 168, taking into account the current economic 

climate in light of the COVID-19 pandemic, ongoing costs being incurred, including 

the interest continuing to accrue on the Debtor’s indebtedness to Vector.  The 

Receiver therefore recommends that this Court approve the APS and grant an 

Order vesting title in the purchased assets in the Purchaser or its assignee upon 

the closing of the Transaction. 

37. The Receiver believes that details of the offers submitted for the Property including 

matters relating thereto should be kept confidential until the closing of the 

transaction. The Receiver is of the view that public disclosure thereof would have 

a negative impact on the future marketing of the Property, should the transaction 

with the Purchaser not be approved or completed.   

38. The Receiver therefore respectfully requests that Confidential Appendix “K” be 

sealed until after the closing of the sale of the Property. 

VIII. SECURED OR PRIORITY CLAIMS  

39. The Receiver received on April 28, 2020 from Vector a Mortgage Payout 

Statement current to May 26, 2020 (the “Vector Statement”) which would be the 

closing date for the sale per the APS if the Vesting order is granted on May 11, 

2020. According to the Vector Statement, the amount owing by the Debtor to 

Vector and required to discharge the first mortgage will be, as of May 26, 2020, 

$6,825,009.22, inclusive of principal, interest, fees and  the $15,000 advance, plus 
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interest, for which Receiver Certificate No. 1 was issued. A copy of the Vector 

Statement is attached to this report at Appendix “E”.  

40. The Receiver has received an opinion from Paliare that, based on the assumptions 

and subject to the qualifications set out therein, the Vector Mortgage is a valid first 

charge on the Property (the “Legal Opinion on Vector Security”). A copy of the 

Legal Opinion on Vector Security is attached hereto as Appendix “F”. 

IX. INTERIM DISTRIBUTION 

41. Following the closing of the sale of the Property, and receipt by the Receiver of the 

net sales proceeds therefrom, funds will be available for the Receiver to make an 

interim distribution.  The Receiver proposes that following closing of the sale of the 

Property, after payment of property taxes of approximately $27,500 (based on the 

balance owing as at April 27, 2020), and commissions payable to Avison Young in 

respect of the sale of the Property, the Receiver be authorized to additionally pay 

out, from the proceeds of sale, the following amounts: 

 the advance totaling $15,000 under Receiver Certificate No. 1 plus interest 

(the “Receiver Certificate Advance”) to Vector;  

 the amount of $71,262.51, being the total of amounts owing to the Receiver,  

Paliare and Cassels on account of their respective unpaid accounts as of 

March 31, 2020 (collectively, the “Receiver’s Expenses”); and 

 the Interim Distribution (as defined below) to Vector. 

42. Vector has requested that the Receiver pay to Vector the balance set out on the 

Vector Statement, net of the Receiver Certificate Advance.  
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43. Interest continues to accrue on the outstanding balance of the Vector Mortgage. 

Therefore, the Receiver is of the view that it is in the interests of all parties that the 

amounts owing to Vector be paid out promptly as an interim distribution to Vector 

in order to prevent the accrual of further interest. 

44. The Receiver understands that Vector is providing financing to the Purchaser for 

a portion of the purchase price payable on closing in the amount of $4,800,000 

(the “Mortgage Amount”). Accordingly, the interim distribution to be paid to Vector 

will consist of (i) a non-cash payment representing the Mortgage Amount, plus (ii) 

a cash payment representing the amount set out on the Vector Statement less the 

Mortgage Amount and the Receiver Certificate Advance (the “Interim 

Distribution”). 

45. The Receiver will be requesting from the other parties who have mortgages over 

the Property that they provide to the Receiver copies of their security documents 

and statements of amounts owing to them. The Receiver will report to the Court 

on the status of the subsequent mortgagees, and the Receiver’s proposed final 

distribution, in the Receiver’s next report to the Court.   

46. The Receiver therefore recommends and requests that this Court direct that: 

 the Receiver be authorized to pay to Vector the Receiver Certificate 

Advance; and 

 the Receiver be authorized to make the Interim Distribution to Vector. 

X. RECEIVER’S INTERIM STATEMENT OF RECEIPTS AND DISBURSEMENTS 

47. Attached as Appendix “G” is the Receiver’s Interim Statement of Receipts and 

Disbursements (the “R&D”) for the period December 6, 2019 to April 22, 2020.  
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During this period, receipts were $15,039, including an advance of $15,000 from 

Vector under Receiver Certificate No. 1, and disbursements were $10,620, 

resulting in a net cash balance of $4,419. 

XI. PROFESSIONAL FEES 

48. The Receiver’s accounts for the period February 1, 2020 to March 31, 2020 total 

$18,360.00 in fees, plus HST of $2,386.80 for a total amount of $20,746.80 (the 

“Receiver’s Accounts”). A copy of the Receiver’s Accounts, together with a 

summary of the accounts, the total billable hours charged per the accounts, and 

the average hourly rate charged per the accounts, is set out in the Affidavit of 

Daniel Weisz sworn April 28, 2020 attached hereto as Appendix “H”.   

49. The accounts of the Receiver’s counsel, Paliare, totals $11,022.50 in fees, $534.00 

in disbursements and $1,460.75 in HST for a total of $13,017.25 for the period 

February 1, 2020 to March 31, 2020 (the “Paliare Roland Accounts”). A copy of 

the Paliare Roland Accounts, together with a summary of the personnel, hours and 

hourly rates described in the Paliare Roland Accounts, is set out in the Affidavit of 

Michelle Jackson sworn April 27, 2020 attached to this report as Appendix “I”. 

50. The account of the Receiver’s counsel, Cassels, totals $7,068.10 in fees and 

disbursements and $917.58 in HST for a total of $7,985.68 for the period January 

1, 2020 to March 31, 2020 (the “Cassels Account”). A copy of the Cassels 

Account, together with a summary of the personnel, hours and hourly rates 

described in the Cassels Account, is set out in the Affidavit of Jonathan Freeman 

sworn April 27, 2020 attached to this report as Appendix “J”. 
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XII. CONCLUSION  

51. The Receiver respectfully requests that the Court make an Order: 

(i) authorizing and directing the Receiver to enter into and carry out the terms of 

the APS, together with any further minor amendments thereto deemed 

necessary by the Receiver in its sole opinion;  

(ii) vesting title to the Property in the Purchaser, or as the Purchaser may further 

direct in writing, free and clear of claims and encumbrances, upon closing of 

the transaction under the APS and the delivery of a Receiver’s certificate to 

the Purchaser; 

(iii) sealing Confidential Appendix “K” to the Second Report until the closing of 

the sale of the Property;  

(iv) directing amount(s) to be paid by the Receiver from the net proceeds from 

the sale of the Property; 

(v) authorizing the Receiver to make the Interim Distribution to Vector; 

(vi) approving the Second Report and the Receiver’s conduct and activities set 

out therein;  

(vii) approving the R&D; and 

(viii) approving the Receiver’s Accounts, the Paliare Roland Accounts and the 

Cassels Account. 
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All of which is respectfully submitted to this Court as of this 29th day of April, 2020. 

 
RSM CANADA LIMITED 
In its capacity as Court-appointed Receiver of  
168 Old Kennedy Road, Markham, Ontario 
and not in its personal capacity 
 
 
 
Per: Daniel Weisz, CPA, CA, CFF, CIRP, LIT 
 Senior Vice President 
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