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I. INTRODUCTION  

1. Pursuant to an application made by Vector Financial Services Limited (“Vector”), 

by Order of the Ontario Superior Court of Justice (“the Court”) dated December 6, 

2019 (the “Appointment Order”), RSM Canada Limited (“RSM” or the “Receiver”) 

was appointed as receiver of the property municipally known as 168 Old Kennedy 

Road, Markham, Ontario (the “Property”) owned as at the date of the Appointment 

Order by 168 Old Kennedy Inc. (“168” or the “Debtor”). A copy of the Appointment 

Order is attached hereto as Appendix “A”. 

2. On February 10, 2020, the Receiver brought a motion, returnable on February 21, 

2020, for the purpose of, inter alia, approving a sale process.  A copy of the 

Receiver’s First Report to the Court dated February 4, 2020, without appendices, 

in support of the motion is attached hereto as Appendix “B”. 

3. On February 21, 2020, the Honourable Justice McEwen issued an Order (the “Sale 

Process Order”), inter alia, approving and authorizing the Receiver to commence 

the sale process described in the First Report.  Copies of the Sale Process Order 

and Endorsement of Justice McEwen are attached hereto as Appendix “C”. 

4. On April 29, 2020, the Receiver brought a motion, returnable on May 11, 2020, for 

the purpose of, inter alia: 

(i) approval of an agreement of purchase and sale between the Receiver 

and Wu, Xiao Ling In Trust for a company to be incorporated; and  

(ii) authorizing the Receiver to make the Interim Distribution to Vector (as 

defined in the Second Report). 
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A copy of the Receiver’s Second Report to the Court dated April 29, 2020, without 

appendices, in support of the motion is attached hereto as Appendix “D”. 

5. On May 11, 2020, the Honourable Justice Hainey granted: 

(i) an Approval and Vesting Order approving the APS, authorizing the 

Receiver to complete the Transaction and, upon the completion of the 

Transaction and the issuance of a Receiver’s Certificate, vesting title 

in and to the Purchased Assets in the Purchaser (the “Approval and 

Vesting Order”); and 

(ii) an Order, inter alia, authorizing the Receiver to make the Interim 

Distribution (the “Distribution Order”). 

A copy of the Approval and Vesting Order is attached hereto as Appendix “E”.  

Copies of the Distribution Order and Endorsement of Justice Hainey are attached 

hereto as Appendix “F”. 

6. On July 14, 2020, the Receiver brought a motion, returnable on July 22, 2020, for 

the purpose of, inter alia: 
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(i) reporting to the Court on the claim of Alai Developments Inc. (“Alai”), 

the creditor holding the second mortgage on the Property prior to its 

sale (the “Second Mortgage”); 

(ii) reporting to the Court on the opinion obtained by the Receiver on the 

Second Mortgage; and 

(iii) seeking an order setting out the manner in which entitlement to the 

funds that were in the Receiver’s possession, following payment of 

the fees and disbursements of the Receiver and its counsel, be 

determined.  

A copy of the Receiver’s Third Report to the Court dated July 14, 2020 (the “Third 

Report”), without appendices, in support of the motion is attached hereto as 

Appendix “G”. 

7. On July 22, 2020, the Honourable Justice Koehnen made: 

(i) an Order, inter alia, approving the Receiver’s activities set out in the 

Third Report  (the “July 22 Order”); and 

(ii) an Endorsement setting out a timetable to enable Alai and the third 

mortgagee to raise issues with respect to the receivership and 

payment of amounts realized from the sale of the Property (the “July 

22 Endorsement”).  

A copy of the July 22 Order is attached hereto as Appendix “H”.  A copy of the 

July 22 Endorsement is attached hereto as Appendix “I”. 

8. On September 15, 2020 (the “September 15 Attendance”), a further attendance 

before Justice Koehnen was held to reschedule the dates on the timetable to 
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accommodate the retention by 10114812 Canada Corporation (“10114812”), the 

third mortgagee, of new counsel. 

9. The Receiver filed its Fourth Report to the Court dated October 14, 2020 (the 

“Fourth Report”) to, inter alia, provide the Court with the Receiver’s views of 

allegations made by Alai against the Receiver or in respect of the Receiver’s 

activities as more particularly set out in the Alai Materials (as defined in the Fourth 

Report). A copy of the Fourth Report, without appendices, is attached hereto as 

Appendix “J”. 

10. The Appointment Order, the First Report, the Second Report, the Third Report, the 

Fourth Report, the Orders issued in this proceeding and other court documents 

have been posted on the Receiver’s website, which can be found at 

rsmcanada.com/168-Old-Kennedy-Road. 

11. The Receiver has retained the firm of Paliare Roland Rosenberg Rothstein LLP 

(“Paliare”) to act as the Receiver’s independent legal counsel.  
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II. PURPOSE OF REPORT  

12. The purpose of this fifth report to the Court (the “Fifth Report”) is to: 

(a) report to the Court on the opinion obtained by the Receiver on the Third  

Mortgage (as defined later herein); 

(b) inform the Court of a settlement reached between Vector, Alai and 

10114812 (collectively, the “Mortgagees”) which provides for the 

distribution of the remaining funds held by the Receiver following the 

payment of the Receiver’s and its counsel’s fees and expenses (the “Net 

Remaining Proceeds”); 

(c) provide the Court with a statement of the Receiver’s receipts and 

disbursements for the period December 6, 2019 to November 12, 2020 (the 

“November R&D”); and 

(d) seek an order: 

i. approving the Fifth Report and the Receiver’s conduct and activities set 

out therein;  

ii. approving the November R&D; 

iii. approving, and directing the Receiver to pay, the fees of the Receiver 

for the period October 1, 2020 to November 12, 2020 and the Receiver’s 

estimated fees to completion;  

iv. approving, and directing the Receiver to pay, the fees of Paliare for the 

period October 1, 2020 to November 12, 2020 and Paliare’s estimated 

fees to completion; 

v. authorizing the Receiver to pay the Final Distribution;  
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vi. authorizing the Receiver to pay to the Mortgagees any additional funds 

that may be received by the Receiver, on a pro rata basis at the 

percentages set out in Paragraph 32 of the Fifth Report, provided that 

any repayment to a Mortgagee does not exceed the Debtor’s 

indebtedness to that Mortgagee; and 

vii. discharging the Receiver upon the Receiver filing a certificate with the 

Court confirming that the Receiver has completed the Remaining Duties 

(the “Receiver’s Discharge Certificate”), and authorizing the Receiver 

to complete certain administrative matters following the discharge of the 

Receiver. 

Terms of Reference 

13. In preparing this report and making the comments herein, the Receiver has relied 

upon certain information from third-party sources (collectively, the “Information”). 

The Receiver has, to the extent possible, reviewed the Information for 

reasonableness. However, the Receiver has not audited or otherwise attempted 

to verify the accuracy or completeness of the Information in a manner that would 

wholly or partially comply with Canadian Auditing Standards pursuant to the CPA 

Canada Handbook and, accordingly, the Receiver expresses no opinion or other 

form of assurance in respect of the Information. 

14. Unless otherwise stated, all dollar amounts contained in the Fifth Report are 

expressed in Canadian dollars. 
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15. Defined terms in the Fifth Report have, unless indicated otherwise herein, the 

same meanings as set out in the First Report, the Second Report, the Third Report 

and the Fourth Report. 

III. BACKGROUND  

16. Vector is a private lender and mortgage broker and held, prior to the sale of the 

Property, a first mortgage against the Property. 

17. Alai, previously 2080552 Ontario Inc., sold the Property to Le Jardin Investments 

Inc., in trust, pursuant to an agreement of purchase and sale made February 5, 

2017. Title to the Property was taken in the name of the Debtor, “168 Old Kennedy 

Inc.”. Pursuant to that transaction, Alai acquired the Second Mortgage on the 

Property.   

18. 10114812 holds a third mortgage on the Property (the “Third Mortgage”).  

IV. UNDISTRIBUTED PROCEEDS FROM THE SALE OF THE PROPERTY 

19. The Mortgagees were not in agreement as to the distribution of the remaining 

funds in the possession of the Receiver following the payment of the Interim 

Distribution, and a timetable was set, which was subsequently amended at the 

September 15 Attendance, for the parties to file materials with the Court and 

conduct cross-examinations, if desired. The hearing of the motion was scheduled 

for November 30, 2020. 

20. At set out in the Fourth Report, as at October 12, 2020, the balance in the 

Receiver’s bank account was $381,772 which included the Holdback Amount of 
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$201,075.50 that was retained from the Receiver’s interim distribution to Vector, 

pending further order of the Court.  

21. Each of the Mortgagees filed materials with the Court.  

22. Prior to the commencement of cross-examinations, Paliare contacted the 

Mortgagees’ respective counsel in an attempt to see if an agreement could be 

reached between the parties for the allocation of the Net Remaining Proceeds. 

23. After negotiations between the Mortgagees, an agreement was reached, which is 

described below.  

V. SECURED CLAIMS 

24. In the Second Report, the Receiver set out that the Receiver had received an 

opinion from Paliare that, based on the assumptions and subject to the 

qualifications set out therein, the Vector Mortgage is a valid first charge on the 

Property.  

25. In the Third Report, the Receiver set out that it had received an opinion from 

Paliare that, based on the assumptions and subject to the qualifications set out 

therein, the Second Mortgage is a valid and enforceable charge on the Property. 

26. With reference to the security held by 10114812, the Receiver has received an 

opinion from Paliare that, based on the assumptions and subject to the 

qualifications set out therein, the mortgage held by 10114812 is a valid third-

charge on the Property enforceable in accordance with its terms (the “10114812 

Security Opinion”). A copy of the 10114812 Security Opinion is attached hereto 

as Appendix “K”.   
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VI. RECEIVER’S INTERIM STATEMENT OF RECEIPTS AND DISBURSEMENTS 

27. Attached hereto as Appendix “L” is the November R&D.  During this period, 

receipts were $7,565,043, disbursements were $567,264, the interim distribution 

to Vector was $6,621,220 resulting in the balance as at November 12, 2020 of 

$376,559. 

VII. PROFESSIONAL FEES 

28. The Receiver’s accounts total $11,195.50 in fees, plus HST of $1,455.42 for a total 

of $12,650.92 for the period October 1, 2020 to November 12, 2020 (the 

“Receiver’s Invoices”) and estimated to completion of $5,650.00 inclusive of HST 

(collectively, the “Receiver’s Final Accounts”). A copy of the Receiver’s Invoices, 

together with a summary of the invoices, the total billable hours charged per the 

invoices, and the average hourly rate charged per the invoices, is set out in the 

Affidavit of Daniel Weisz sworn November 16, 2020 attached hereto as Appendix 

“M”.   

29. The accounts of the Receiver’s counsel, Paliare, total $3,915.00 in fees and 

$508.95 in HST for a total of $4,423.95 for the period October 1, 2020 to November 

12, 2020 (the “Paliare invoices”) plus estimated to completion of $2,260 inclusive 

of HST (collectively, the “Paliare Final Accounts”). A copy of the Paliare Invoices, 

together with a summary of the personnel, hours and hourly rates described in the 

Paliare Invoices, is set out in the Affidavit of Sarita Sanasie sworn November 12, 

2020 attached hereto as Appendix “N”. 
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VIII. FINAL DISTRIBUTION 

30. As set out above the balance in the Receiver’s bank account as at November 12, 

2020 was $376,559.  

31. Following the payments of the Receiver’s and Paliare’s fees and disbursements 

including estimated costs to completion, the Receiver estimates that the Net 

Available Proceeds will be $351,400, calculated as follows: 

 

 

 

32. The Mortgagees have agreed upon a distribution of definitive amounts based on 

the assumption of there being $350,000 available for distribution (the “$350,000 

Distribution”). As the Net Available Proceeds exceeds $350,000, the Receiver 

has calculated the final distribution below based on the agreed amounts relating 

to the $350,000 Distribution (the “Final Distribution), as follows: 

 

 

Balance per November R&D 376,559$ 

Less: Receiver’s Final Accounts (18,301)   

Less: Paliare’s Final Accounts (6,684)     

Less: Bank service charges (estimate) (175)        

Net Available Proceeds 351,400$ 

Vector 75,300$     21.43%

Alai 150,600     42.86%

10114812 125,500     35.71%

Total 351,400$   100.00%
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33. The Receiver is seeking an Order authorizing the Receiver to pay the Final 

Distribution. 

34. In addition, and as set out in the Fourth Report, in Alai’s Notice of Motion dated 

August 10, 2020, Alai claimed that (i) certain of the Receiver’s actions in the 

Receiver’s conduct of the receivership are “actionable” and (ii) the Receiver’s 

payment to Vector included an overpayment of interest. Alai also sought alternative 

relief to “take such actions or proceedings as it may be advised against the 

Receiver for failure to recover from the purchaser of the property the prepaid 

charges to the City of Markham and for damages resulting to Alai Developments 

Inc. for the Receiver’s failure to do so and in preventing the recovery by Alai 

Developments Inc. of the prepaid charges from the City of Markham”.  

35. Alai has agreed to the dismissal of that motion on a with prejudice basis and to 

provide a Release in favour of the Receiver. 

36. The Receiver is also seeking an Order that upon completion of the Remaining 

Duties and the discharge of the Receiver, the Receiver is authorized to pay to the 

Mortgagees any additional funds that may be received by the Receiver, on a pro 

rata basis at the percentages set out in Paragraph 32 of the Fifth Report, provided 

that any repayment to a Mortgagee does not exceed the Debtor’s indebtedness to 

that Mortgagee. 

IX. DISCHARGE OF THE RECEIVER 

37. As of the date of this Fifth Report, the Receiver’s remaining duties (the “Remaining 

Duties”) include the following: 
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(i) paying the Receiver’s Final Accounts; 

(ii) paying the Paliare Final Accounts;  

(iii) making the Final Distribution; and 

(iv) preparing the Final Statement of Receiver pursuant to section 246(3) of the 

Bankruptcy and Insolvency Act. 

38. As the Receiver’s administration is substantially complete, and in order to avoid 

the costs of making a further motion to the Court to obtain the Receiver’s 

discharge, the Receiver is presently seeking an order discharging RSM from the 

powers, duties and obligations attendant to its appointment as Receiver (the 

“Discharge Order”) upon the filing of the Receiver’s Discharge Certificate, with 

the proviso that RSM may perform such incidental duties as may be required by it 

as Receiver to complete its obligations pursuant to its appointment as Receiver 

including, but not limited to, the Remaining Duties. 

X. CONCLUSION  

39. The Receiver respectfully requests that the Court make an Order: 

(i) approving the Fifth Report and the Receiver’s conduct and activities set 

out therein; 

(ii) approving the November R&D; 

(iii) approving, and directing the Receiver to pay, the Receiver’s Final 

Accounts;  

(iv) approving, and directing the Receiver to pay, the Paliare Final Accounts;  

(v) authorizing the Receiver to pay the Final Distribution; 
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(vi) authorizing the Receiver to pay to the Mortgagees any additional funds 

that may be received by the Receiver, on a pro rata basis at the 

percentages set out in Paragraph 32 of the Fifth Report, provided that any 

repayment to a Mortgagee does not exceed the Debtor’s indebtedness to 

that Mortgagee; and 

(vii) terminating these proceedings and discharging the Receiver from the 

powers, duties and obligations attendant to its appointment as Receiver 

upon the filing of the Receiver’s Discharge Certificate. 

 

All of which is respectfully submitted to this Court as of this 18th day of November, 2020. 

 
RSM CANADA LIMITED 
In its capacity as Court-appointed Receiver of  
168 Old Kennedy Road, Markham, Ontario 
and not in its personal capacity 
 
 
 
Per: Daniel Weisz, CPA, CA, CFF, CIRP, LIT 
 Senior Vice President 
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Court File No: CV-19-00631363-000L 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE Mft,, 	) 	FRIDAY THE 21ST DAY 

IA ( 	 ) 
JUSTICE / . WL'V 	 ) 	OF FEBRUARY, 2020 

BETWEEN: 

VECTOR FINANCIAL SERVICES LIMITED 
Applicant 

168 OLD KENNEDY INC.
Respondent 

'PUcATION UNDER 5. 243(1) of the Bankruptcy and insolvency Act, R.S.C. 1985, 
c.B-3, and Section 101 of the Courts of Justice Act, R.S.O. 1990, c.C.43 

SALE PROCESS ORDER 

THIS MOTION, made by RSM Canada Limited ("RSM"), in its capacity as the 

Court-appointed receiver (the "Receiver"), without security, of the property municipally 

known as 168 Old Kennedy Road, Markham, Ontario (the "Property") owned by 168 

Old Kennedy Inc. (the "Debtor"), seeking among other relief, an Order approving a 

sale process, was heard this day at 330 University Avenue, Toronto, Ontario. 

ON READING the First Report of the Receiver, dated February 4, 2020 (the 

"First Report"), and on hearing the submissions of counsel for the Receiver and such 

other counsel as were present as indicated on the Counsel Slip, no one appearing for 

any other person on the Service List, although properly served as appears from the 

Affidavit of Eichelle Archer sworn February 11, 2020, filed: 
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SERVICE 

1 	THIS COURT ORDERS that the time for service of the Notice of Motion and 

Motion Record is abridged and validated such that this Motion is properly returnable 

today, and further service of the Notice of Motion and the Motion Record is hereby 

dispensed with. 

APPROVAL OF SALE PROCESS AND AVISON YOUNG LISTING AGREEMENT 

2. THIS COURT ORDERS that the retention of Avison Young Commercial Real 

- - Estat (Ontario) Inc. ("Avison Young") as the listing agent for the Property and the 

entering into by the Receiver of the listing agreement with Avison Young (the "Listing 

Agreement") he and is hereby approved. 

3. THIS COURT ORDERS that the sale process (the "Sale Process"), as described 

in the First Report, be and hereby is approved 

4. THIS COURT ORDERS that the Receiver is hereby authorized to commence 

and carry out the Sale Process and to take such further steps as are considered 

necessary or desirable in carrying out the terms of the Sale Process, subject to prior 

approval of this Court being obtained before completion of any transactions under the 

Sale Process. 

5. THIS COURT ORDERS that the Receiver is authorized to give access to the 

fenced-in area on the Property, as described in the First Report, to the Receiver, its 

agents, or any prospective purchaser of the Property and/or their agents, or any other 

party, and declares that such access shall not result in the Receiver or any other party 

being deemed to be in possession of the Property. 

6. THIS COURT ORDERS that the Receiver and its respective affiliates, partners, 

directors, officers, employees, representatives and agents shall have no liability with 

respect to any and all losses, claims, damages or liabilities, of any nature or kind, to any 

person in connection with or as a result of the Sale Process, except to the extent such 

losses, claims, damages or liabilities result from gross negligence or wilful misconduct 
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of the Receiver in performing its obligations under the Sale Process as determined by 

this Court. 

APPROVAL OF RECEIVER'S FIRST REPORT AND CONDUCT 

7. THIS COURT ORDERS that the First Report, and the conduct and activities of 

the Receiver, as described therein, be and hereby are approved. 

8. THIS COURT ORDERS that the Receiver's statement of receipts and 

disbursements as of January 31, 2020 as set out in the First Report, be and is hereby 

approved. 

9. THIS COURT ORDERS that the fees and disbursements of the Receiver for the 

period ended January 31, 2020, as set out in the First Report, be and are hereby 

approved. 

10. THIS COURT ORDERS that the fees and disbursements of the Receiver's 

counsel, Paliare Ro and Rosenberg Rothstein LLP, for the period ended January 31, 

2020, as set out in the First Report, be and are hereby approved. 

GENERAL 

11. THIS COURT ORDERS that the Receiver may from time to time apply to this 

Court for advice and directions on the discharge of its duties and powers hereunder. 

SUPERIOR COURT OF JUSTICE 
ENTERED 

FEB 21 2020 
Jt 

COUR SUPERIEURE DE JUSTICE 
ENTRE 
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I. INTRODUCTION  

1. Pursuant to an application made by Vector Financial Services Limited (“Vector”), 

by Order of the Ontario Superior Court of Justice (“the Court”) dated December 6, 

2019 (the “Appointment Order”), RSM Canada Limited (“RSM” or the “Receiver”) 

was appointed as receiver of the property municipally known as 168 Old Kennedy 

Road, Markham, Ontario (the “Property”) owned by 168 Old Kennedy Inc. (“168” 

or the “Debtor”). A copy of the Appointment Order is attached hereto as Appendix 

“A”. 

2. The Appointment Order authorizes the Receiver to, among other things: 

 market the Property, including advertising and soliciting offers in respect of 

the Property and negotiating such terms and conditions of sale as the 

Receiver in its discretion may deem appropriate; and 

 sell, convey, transfer, lease or assign the Property with the approval of this 

Court. 

3. The Appointment Order also provides that the Receiver shall not go into 

possession of the Property and shall not, as a result of taking any steps to secure 

or maintain the Property, be deemed to be in possession of the Property. 

4. On February 10, 2020, the Receiver brought a motion, returnable on February 21, 

2020, for the purpose of, inter alia, approving a sale process and authorizing the 

Receiver to give access to the fenced-in area of the Property without the Receiver 

or any party accessing the Property being deemed to be in possession of the 

Property.  A copy of the Receiver’s first report to the Court dated February 4, 2020, 

without appendices, in support of the motion is attached hereto as Appendix “B”. 

74 



5. On February 21, 2020, the Honourable Justice McEwen issued an Order (the “Sale 

Process Order”), inter alia, approving and authorizing the Receiver to commence 

the sale process described in the First Report and authorizing the Receiver to give 

access to the fenced-in area on the Property without the Receiver or any other 

party being deemed to be in possession of the Property.  Copies of the Sale 

Process Order and Endorsement of Justice McEwen are attached hereto as 

Appendix “C”. 

6. The Appointment Order, the First Report, the Sale Process Order and other court 

documents have been posted on the Receiver’s website, which can be found at 

rsmcanada.com/168-Old-Kennedy-Road. 

7. The Receiver has retained the firm of Paliare Roland Rosenberg Rothstein LLP 

(“Paliare”) to act as the Receiver’s independent legal counsel.  

8. The Receiver has retained Cassels Brock & Blackwell LLP (“Cassels”), Vector’s 

counsel, to provide the legal advice and assistance required by the Receiver to 

effect and complete the sale of the Property. 

II. PURPOSE OF REPORT  

9. The purpose of this second report to the Court (the “Second Report”) is to: 

(a) report to the Court on the activities of the Receiver from the date of the First 

Report to April 29, 2020; 

(b) report to the Court on the results of the sale process for the Property; 

(c) provide the Court with a summary of the Receiver’s cash receipts and 

disbursements for the period December 6, 2019 to April 22, 2020 (the 

“R&D”); and 
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(d) seek an order: 

i. authorizing and directing the Receiver to enter into and carry out the 

terms of the transaction (the “Transaction”) contemplated by an 

agreement of purchase and sale between the Receiver and Wu, Xiao 

Ling In Trust for a company to be incorporated (the “Purchaser”) dated 

April 6, 2020 and amending agreement made as of April 21, 2020 

(collectively, the “APS”), together with any further minor amendments 

thereto deemed necessary by the Receiver in its sole opinion;  

ii. vesting title to the Property in the Purchaser, or into such entity as the 

Purchaser may further direct in writing, free and clear of claims and 

encumbrances, upon closing of the Transaction and the delivery of a 

Receiver’s certificate to the Purchaser; 

iii. sealing Confidential Appendix “K” to the Second Report until the closing 

of the sale of the Property;  

iv. directing amount(s) to be paid by the Receiver from the net proceeds 

from the sale of the Property; 

v. authorizing the Receiver to make the Interim Distribution (as defined 

herein) to Vector; 

vi. approving the Second Report and the Receiver’s conduct and activities 

set out therein;  

vii. approving the R&D;  

viii. approving the fees of the Receiver for the period February 1, 2020 to 

March 31, 2020;  
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ix. approving the fees of Paliare for the period February 1, 2020 to 

March 31, 2020; and 

x. approving the fees of Cassels for the period January 1, 2020 to 

March 31, 2020. 

Terms of Reference 

10. In preparing this report and making the comments herein, the Receiver has relied 

upon certain information from third-party sources (collectively, the “Information”). 

The Receiver has, to the extent possible, reviewed the Information for 

reasonableness. However, the Receiver has not audited or otherwise attempted 

to verify the accuracy or completeness of the Information in a manner that would 

wholly or partially comply with Generally Accepted Assurance Standards pursuant 

to the CPA Canada Handbook and, accordingly, the Receiver expresses no 

opinion or other form of assurance in respect of the Information. 

11. Unless otherwise stated, all dollar amounts contained in the Second Report are 

expressed in Canadian dollars. 

III. BACKGROUND  

12. The Property consists of approximately 1.46 acres of vacant undeveloped land 

located at 168 Old Kennedy Road, Markham, Ontario.   

13. Vector is a private lender and mortgage broker in the business of originating and 

administering mortgage loans in Ontario.  Vector holds a first mortgage in the 

principal amount of $5,940,000 against the Property (the “Vector Mortgage”).  As 

of November 15, 2019, the amount outstanding under the mortgage held by Vector 

was $6,214,096.36. 
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14. The Debtor failed to repay the principal amount of the loan due and owing on the 

maturity date of the mortgage and to pay other amounts properly due and owing 

under the mortgage.  

15. Vector sought the appointment of the Receiver pursuant to a Notice of Application 

dated November 22, 2019. 

16. On December 6, 2019, the Court issued an Order appointing RSM as receiver of 

the Property.   

IV. MARKETING OF THE PROPERTY 

17. The Receiver’s plan to market the Property, including the engagement of Avison 

Young, was set out in the First Report and approved in the Sales Process Order. 

18. The marketing of the Property commenced on February 3, 2020. Interested parties 

were informed that the deadline for offers for the Property to be received was 4:00 

p.m. on March 12, 2020 (the “Offer Deadline”). 

19. The Receiver provided Avison Young with a baseline Agreement of Purchase and 

Sale (the “Baseline APS”) for distribution to parties who intended to make an offer 

to purchase the Property and requested that all offers be made on the form of the 

Baseline APS, with any changes marked.   

20. Further steps taken by the Receiver/Avison in connection with the marketing of the 

Property include the following: 

 on February 3 and 26, and March 10, 2020, emails giving notice of the 

acquisition opportunity were sent to 889, 1,283 and 1298 parties, 

respectively;  
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 a brochure (the “Brochure”) was prepared and provided to interested 

parties who clicked on the link in the email; 

 on February 11 and 13, 2020, an advertisement of the acquisition 

opportunity was published in the Globe and Mail newspaper (the “Globe 

Advertisement”); 

 on February 14, 2020, a listing for the Property was posted on the MLS 

system (the “MLS Listing”); 

 on February 14, 2020, two “For Sale” banners were installed on the fence 

at the Property; and 

 an online data room was set up and parties that signed a confidentiality 

agreement (“CA”) were given access to additional information on the 

Property. 

21. Copies of the Brochure, the Globe Advertisement and the MLS Listing are attached 

collectively to this report as Appendix “D”. 

22. In addition, and to further assist with the sales process, the Receiver engaged 

Pinchin Ltd. to prepare an updated Phase I Environmental Site Assessment (the 

“Phase I ESA”) for the Property. A copy of the Phase I ESA dated March 10, 2020 

received from Pinchin Ltd., was posted to the data room on March 10, 2020. 

23. Avison’s final Progress Report dated April 22, 2020, which includes the names of 

the parties that executed a CA, is attached to this report as Tab 1 to Confidential 

Appendix “K”. 
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V. SUMMARY OF OFFERS RECEIVED 

24. As of the Offer Deadline, seven offers were submitted to Avison for the Property.  

A summary of the offers received is attached at Tab 2 to Confidential Appendix “K” 

(the “First Round Offers”). 

25. Following receipt of the First Round Offers, and after review and consultation with 

Avison and Vector, parties representing the four offers regarded as having the 

most favourable terms (the “Four Parties”) were contacted and invited to improve 

or amend their offers and resubmit by noon of March 17, 2020.  Two parties elected 

to amend their original offers to purchase as of March 17, 2020 (the “Second 

Round Offers”).  A copy of the summary of Second Round Offers is attached at 

Tab 3 to Confidential Appendix “K”. 

26. Subsequently, on March 19, 2020, one of the Four Parties withdrew its offer.   

27. After reviewing the remaining three offers and consulting with Avison and Vector, 

on March 27, 2020, the Four Parties were advised by Avison that Vector was 

prepared to provide financing to a prospective purchaser, and the Four Parties 

were provided with the terms of the potential financing (the “Vector Financing”). 

The Four Parties were invited to amend their offers, including taking into 

consideration the Vector Financing, and resubmit their offers by March 31, 2020.   

28. Three parties elected to amend their offers to purchase and the party that had 

previously advised that it was withdrawing its offer, confirmed that it had no further 

interest in the Property (the “Third Round Offers”).  A copy of the summary of 

Third Round Offers is attached at Tab 4 to Confidential Appendix “K”. 
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29. The Receiver reviewed the terms of the Third Round Offers. After considering the 

Third Round Offers, including the offered purchase prices, proposed due diligence 

periods, due diligence terms, likelihood of closing on a timely basis, etc., the 

Receiver proceeded, with the concurrence of Vector, to finalize the offer submitted 

by the Purchaser. The Receiver worked with Cassels to have certain of the terms 

of the Purchaser’s offer amended in order for the Receiver to be in a position to 

accept that offer. 

30. On April 8, 2020, the Receiver accepted the Purchaser’s offer and executed the 

APS.  The APS was subject to a 10 calendar day conditional period, due to expire 

on April 18, 2020.   

31. On April 17, 2020, the Purchaser advised that while it was prepared to proceed 

with the purchase, it was seeking a reduction in the purchase price, as well as an 

extension of three days to the due diligence period. After negotiations between the 

Receiver and the Purchaser, on April 22, 2020, a Waiver and Amending 

Agreement made as of April 21, 2020 (the “Amending Agreement”) was executed 

and the APS became final, subject to the approval of the Court. Terms of the 

Amending Agreement included an adjustment to the purchase price, an increase 

in the quantum of the deposit due, and the waiver by the Purchaser of its 

conditions. 

VI. THE APS 

32. The APS conforms substantially with the Baseline APS. Salient terms of the APS 

include (all capitalized terms in this section not defined in the APS are as otherwise 

defined in the Second Report): 
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 a deposit of 15% of the Purchase Price; 

 the offer is conditional on court approval and the issuance of an order 

vesting title to the purchased assets in the Purchaser or its assignee free 

and clear of claims and encumbrances, other than those specifically 

itemized in the APS; 

 the Purchaser is buying the Property on an “as is, where is” basis; and 

 closing of the sale provided for in the APS is scheduled to occur on the tenth 

Business Day following the date on which the Vesting Order is granted, or 

such other date as agreed between the Purchaser and the Receiver. 

33. Copies of the executed APS including the Amending Agreement are attached to 

this report at Tab 5 and Tab 6, respectively, to Confidential Appendix ”K”. 

VII. APPROVAL OF THE SALE 

34. The Receiver believes that the marketing process undertaken by the Receiver was 

appropriate for the type of property in question and provided sufficient market 

exposure to the Property.  The Property was exposed to the market since February 

3, 2020, notice of the sale of the Property was sent to more than 1,200 parties, 

and the Property was listed for sale on MLS, on Avison’s website and advertised 

in the Globe and Mail newspaper. 

35. As a result of the marketing efforts undertaken: 

o CAs were signed in respect of 16 potential purchasers; and 

o seven offers to purchase the Property were received from prospective 

purchasers. 
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36. The Receiver is of the view that sufficient efforts were made to obtain the best price 

for the Property and the marketing process was conducted fairly.  The Receiver 

regards the APS as the offer received for the Property which is the most 

advantageous to the creditors of 168, taking into account the current economic 

climate in light of the COVID-19 pandemic, ongoing costs being incurred, including 

the interest continuing to accrue on the Debtor’s indebtedness to Vector.  The 

Receiver therefore recommends that this Court approve the APS and grant an 

Order vesting title in the purchased assets in the Purchaser or its assignee upon 

the closing of the Transaction. 

37. The Receiver believes that details of the offers submitted for the Property including 

matters relating thereto should be kept confidential until the closing of the 

transaction. The Receiver is of the view that public disclosure thereof would have 

a negative impact on the future marketing of the Property, should the transaction 

with the Purchaser not be approved or completed.   

38. The Receiver therefore respectfully requests that Confidential Appendix “K” be 

sealed until after the closing of the sale of the Property. 

VIII. SECURED OR PRIORITY CLAIMS  

39. The Receiver received on April 28, 2020 from Vector a Mortgage Payout 

Statement current to May 26, 2020 (the “Vector Statement”) which would be the 

closing date for the sale per the APS if the Vesting order is granted on May 11, 

2020. According to the Vector Statement, the amount owing by the Debtor to 

Vector and required to discharge the first mortgage will be, as of May 26, 2020, 

$6,825,009.22, inclusive of principal, interest, fees and  the $15,000 advance, plus 
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interest, for which Receiver Certificate No. 1 was issued. A copy of the Vector 

Statement is attached to this report at Appendix “E”.  

40. The Receiver has received an opinion from Paliare that, based on the assumptions 

and subject to the qualifications set out therein, the Vector Mortgage is a valid first 

charge on the Property (the “Legal Opinion on Vector Security”). A copy of the 

Legal Opinion on Vector Security is attached hereto as Appendix “F”. 

IX. INTERIM DISTRIBUTION 

41. Following the closing of the sale of the Property, and receipt by the Receiver of the 

net sales proceeds therefrom, funds will be available for the Receiver to make an 

interim distribution.  The Receiver proposes that following closing of the sale of the 

Property, after payment of property taxes of approximately $27,500 (based on the 

balance owing as at April 27, 2020), and commissions payable to Avison Young in 

respect of the sale of the Property, the Receiver be authorized to additionally pay 

out, from the proceeds of sale, the following amounts: 

 the advance totaling $15,000 under Receiver Certificate No. 1 plus interest 

(the “Receiver Certificate Advance”) to Vector;  

 the amount of $71,262.51, being the total of amounts owing to the Receiver,  

Paliare and Cassels on account of their respective unpaid accounts as of 

March 31, 2020 (collectively, the “Receiver’s Expenses”); and 

 the Interim Distribution (as defined below) to Vector. 

42. Vector has requested that the Receiver pay to Vector the balance set out on the 

Vector Statement, net of the Receiver Certificate Advance.  
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43. Interest continues to accrue on the outstanding balance of the Vector Mortgage. 

Therefore, the Receiver is of the view that it is in the interests of all parties that the 

amounts owing to Vector be paid out promptly as an interim distribution to Vector 

in order to prevent the accrual of further interest. 

44. The Receiver understands that Vector is providing financing to the Purchaser for 

a portion of the purchase price payable on closing in the amount of $4,800,000 

(the “Mortgage Amount”). Accordingly, the interim distribution to be paid to Vector 

will consist of (i) a non-cash payment representing the Mortgage Amount, plus (ii) 

a cash payment representing the amount set out on the Vector Statement less the 

Mortgage Amount and the Receiver Certificate Advance (the “Interim 

Distribution”). 

45. The Receiver will be requesting from the other parties who have mortgages over 

the Property that they provide to the Receiver copies of their security documents 

and statements of amounts owing to them. The Receiver will report to the Court 

on the status of the subsequent mortgagees, and the Receiver’s proposed final 

distribution, in the Receiver’s next report to the Court.   

46. The Receiver therefore recommends and requests that this Court direct that: 

 the Receiver be authorized to pay to Vector the Receiver Certificate 

Advance; and 

 the Receiver be authorized to make the Interim Distribution to Vector. 

X. RECEIVER’S INTERIM STATEMENT OF RECEIPTS AND DISBURSEMENTS 

47. Attached as Appendix “G” is the Receiver’s Interim Statement of Receipts and 

Disbursements (the “R&D”) for the period December 6, 2019 to April 22, 2020.  
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During this period, receipts were $15,039, including an advance of $15,000 from 

Vector under Receiver Certificate No. 1, and disbursements were $10,620, 

resulting in a net cash balance of $4,419. 

XI. PROFESSIONAL FEES 

48. The Receiver’s accounts for the period February 1, 2020 to March 31, 2020 total 

$18,360.00 in fees, plus HST of $2,386.80 for a total amount of $20,746.80 (the 

“Receiver’s Accounts”). A copy of the Receiver’s Accounts, together with a 

summary of the accounts, the total billable hours charged per the accounts, and 

the average hourly rate charged per the accounts, is set out in the Affidavit of 

Daniel Weisz sworn April 28, 2020 attached hereto as Appendix “H”.   

49. The accounts of the Receiver’s counsel, Paliare, totals $11,022.50 in fees, $534.00 

in disbursements and $1,460.75 in HST for a total of $13,017.25 for the period 

February 1, 2020 to March 31, 2020 (the “Paliare Roland Accounts”). A copy of 

the Paliare Roland Accounts, together with a summary of the personnel, hours and 

hourly rates described in the Paliare Roland Accounts, is set out in the Affidavit of 

Michelle Jackson sworn April 27, 2020 attached to this report as Appendix “I”. 

50. The account of the Receiver’s counsel, Cassels, totals $7,068.10 in fees and 

disbursements and $917.58 in HST for a total of $7,985.68 for the period January 

1, 2020 to March 31, 2020 (the “Cassels Account”). A copy of the Cassels 

Account, together with a summary of the personnel, hours and hourly rates 

described in the Cassels Account, is set out in the Affidavit of Jonathan Freeman 

sworn April 27, 2020 attached to this report as Appendix “J”. 
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XII. CONCLUSION  

51. The Receiver respectfully requests that the Court make an Order: 

(i) authorizing and directing the Receiver to enter into and carry out the terms of 

the APS, together with any further minor amendments thereto deemed 

necessary by the Receiver in its sole opinion;  

(ii) vesting title to the Property in the Purchaser, or as the Purchaser may further 

direct in writing, free and clear of claims and encumbrances, upon closing of 

the transaction under the APS and the delivery of a Receiver’s certificate to 

the Purchaser; 

(iii) sealing Confidential Appendix “K” to the Second Report until the closing of 

the sale of the Property;  

(iv) directing amount(s) to be paid by the Receiver from the net proceeds from 

the sale of the Property; 

(v) authorizing the Receiver to make the Interim Distribution to Vector; 

(vi) approving the Second Report and the Receiver’s conduct and activities set 

out therein;  

(vii) approving the R&D; and 

(viii) approving the Receiver’s Accounts, the Paliare Roland Accounts and the 

Cassels Account. 
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All of which is respectfully submitted to this Court as of this 29th day of April, 2020. 

 
RSM CANADA LIMITED 
In its capacity as Court-appointed Receiver of  
168 Old Kennedy Road, Markham, Ontario 
and not in its personal capacity 
 
 
 
Per: Daniel Weisz, CPA, CA, CFF, CIRP, LIT 
 Senior Vice President 
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I. INTRODUCTION  

1. Pursuant to an application made by Vector Financial Services Limited (“Vector”), 

by Order of the Ontario Superior Court of Justice (“the Court”) dated December 6, 

2019 (the “Appointment Order”), RSM Canada Limited (“RSM” or the “Receiver”) 

was appointed as receiver of the property municipally known as 168 Old Kennedy 

Road, Markham, Ontario (the “Property”) owned as at the date of the Appointment 

Order by 168 Old Kennedy Inc. (“168” or the “Debtor”). A copy of the Appointment 

Order is attached hereto as Appendix “A”. 

2. On February 10, 2020, the Receiver brought a motion, returnable on February 21, 

2020, for the purpose of, inter alia, approving a sale process.  A copy of the 

Receiver’s First Report to the Court dated February 4, 2020, without appendices, 

in support of the motion is attached hereto as Appendix “B”. 

3. On February 21, 2020, the Honourable Justice McEwen issued an Order (the “Sale 

Process Order”), inter alia, approving and authorizing the Receiver to commence 

the sale process described in the First Report.  Copies of the Sale Process Order 

and Endorsement of Justice McEwen are attached hereto as Appendix “C”. 

4. On April 29, 2020, the Receiver brought a motion, returnable on May 11, 2020, for 

the purpose of, inter alia: 

(i) approval of an agreement of purchase and sale between the Receiver 

and Wu, Xiao Ling In Trust for a company to be incorporated (the 

“Purchaser”); and  

(ii) authorizing the Receiver to make the Interim Distribution to Vector (as 

defined in the Second Report). 
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A copy of the Receiver’s Second Report to the Court dated April 29, 2020, without 

appendices, in support of the motion is attached hereto as Appendix “D”. 

5. On May 11, 2020 (the “May 11 Attendance”), the Honourable Justice Hainey 

granted: 

(i) an Approval and Vesting Order approving the APS, authorizing the 

Receiver to complete the Transaction and, upon the completion of the 

Transaction and the issuance of a Receiver’s Certificate, vesting title 

in and to the Purchased Assets in the Purchaser (the “Approval and 

Vesting Order”); and 

(ii) an Order, inter alia, authorizing the Receiver to make the Interim 

Distribution (the “Distribution Order”). 

A copy of the Approval and Vesting Order is attached hereto as Appendix “E”.  

Copies of the Distribution Order and Endorsement of Justice Hainey are attached 

hereto as Appendix “F”. 

6. On July 14, 2020 (the “July 14 attendance”), the Receiver brought a motion, 

returnable on July 22, 2020, for the purpose of, inter alia: 
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(i) reporting to the Court on the claim of Alai Developments Inc. (“Alai”), 

the creditor holding the second mortgage on the Property prior to its 

sale (the “Second Mortgage”); 

(ii) reporting to the Court on the opinion obtained by the Receiver on the 

Second Mortgage; and 

(iii) seeking an order setting out the manner in which entitlement to the 

funds that were in the Receiver’s possession, following payment of 

the fees and disbursements of the Receiver and its counsel, (the 

“Remaining Funds”) be determined.  

A copy of the Receiver’s Third Report to the Court dated July 14, 2020 (the “Third 

Report”), without appendices, in support of the motion is attached hereto as 

Appendix “G”. 

7. On July 22, 2020, the Honourable Justice Koehnen made: 

(i) an Order, inter alia, approving the Receiver’s activities set out in the 

Third Report  (the “July 22 Order”); and 

(ii) an Endorsement setting out a timetable to enable Alai and the third 

mortgagee to raise issues with respect to the receivership and 

payment of amounts realized from the sale of the Property (the “July 

22 Endorsement”).  

A copy of the July 22 Order is attached hereto as Appendix “H”.  A copy of the 

July 22 Endorsement is attached hereto as Appendix “I”. 

8. On September 15, 2020 (the “September 15 Attendance”), a further attendance 

before Justice Koehnen was held to reschedule the dates on the timetable to 
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accommodate the retention by 10114812 Canada Corporation (“10114812”) of 

new counsel. 

9. The Appointment Order, the First Report, the Second Report, the Third Report, the 

Orders issued in this proceeding and other court documents have been posted on 

the Receiver’s website, which can be found at rsmcanada.com/168-Old-Kennedy-

Road. 

10. The Receiver has retained the firm of Paliare Roland Rosenberg Rothstein LLP 

(“Paliare”) to act as the Receiver’s independent legal counsel.  

II. PURPOSE OF REPORT  

11. The purpose of this fourth report to the Court (the “Fourth Report”) is to: 

(a) provide the Court with the Receiver’s views of allegations made by Alai 

Developments Inc. (“Alai”) against the Receiver or in respect of the 

Receiver’s activities as more particularly set out in the Alai Materials (as 

defined later herein);  

(b) provide the Court with a statement of the Receiver’s receipts and 

disbursements for the period December 6, 2019 to October 12, 2020 (the 

“R&D”); and 

(c) seek an order: 

i. approving the Fourth Report and the Receiver’s conduct and activities 

set out therein;  

ii. approving the R&D; 

iii. approving the fees of the Receiver for the period July 1, 2020 to 

September 30, 2020; and 
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iv. approving the fees of Paliare for the period July 1, 2020 to September 

30, 2020. 

Terms of Reference 

12. In preparing this report and making the comments herein, the Receiver has relied 

upon certain information from third-party sources (collectively, the “Information”). 

The Receiver has, to the extent possible, reviewed the Information for 

reasonableness. However, the Receiver has not audited or otherwise attempted 

to verify the accuracy or completeness of the Information in a manner that would 

wholly or partially comply with Canadian Auditing Standards pursuant to the CPA 

Canada Handbook and, accordingly, the Receiver expresses no opinion or other 

form of assurance in respect of the Information. 

13. Unless otherwise stated, all dollar amounts contained in the Fourth Report are 

expressed in Canadian dollars. 

14. Defined terms in the Fourth Report have, unless indicated otherwise herein, the 

same meanings as set out in the First Report, the Second Report and the Third 

Report. 

III. BACKGROUND  

15. Vector is a private lender and mortgage broker and held, prior to the sale of the 

Property, a first mortgage against the Property (the “First Mortgage”). 

16. Alai, previously 2080552 Ontario Inc., sold the Property to Le Jardin Investments 

Inc., in trust, pursuant to an agreement of purchase and sale made February 5, 

2017. Title to the Property was taken in the name of the Debtor, “168 Old Kennedy 
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Inc.”. Pursuant to that transaction, Alai acquired the Second Mortgage on the 

Property.  The Receiver understands that the principal of Alai is Mr. Alawn Lai.   

17. 10114812 holds a third mortgage on the Property.  

IV.  UNDISTRIBUTED PROCEEDS FROM THE SALE OF THE PROPERTY 

18. At the May 11, 2020 Attendance, the Receiver sought an Order, inter alia, directing 

the Receiver to pay to Vector the amount set out on Vector’s Mortgage Payout 

Statement dated April 28, 2020 (the “Vector Payout Statement”). A copy of the 

Vector Payout Statement, which was appended to the Second Report, is attached 

hereto as Appendix “J”. 

19. At the May 11 Attendance: 

(i) Alai did not oppose the repayment to Vector of the amount claimed on the 

Vector Payout Statement; and 

(ii) 10114812 objected to Vector’s entitlement to certain amounts claimed on 

the Vector Payout Statement. Further to the direction of Justice Hainey at 

the May 11 Attendance, the Receiver and 10114812’s former counsel 

agreed that the Receiver would hold back the amount of $201,075.50 (the 

“Holdback Amount”) from the Receiver’s distribution to Vector.  

20. At the July 14 Attendance, the Receiver sought an order setting out the manner in 

which entitlement to the funds that were in the Receiver’s possession, following 

payment of the fees and disbursements of the Receiver and its counsel, be 

determined. At the July 14, 2020 Attendance, a timetable was set, which was 

subsequently amended at the September 15 Attendance. 
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21. As set out below, as of October 12, 2020, there is currently in the Receiver’s bank 

account $381,772 before consideration of the unpaid fees and disbursements of 

the Receiver and its counsel, representing, for the most part, the undistributed 

proceeds from the sale of the Property, including the Holdback Amount. 

V. RECEIVER’S RESPONSE TO THE POSITIONS TAKEN BY THE 

MORTGAGEES  

22. Pursuant to the revised timetable, Vector, Alai and 10114812 have each filed 

materials with the Court.  

23. The Receiver has reviewed the materials filed and takes no position on the central 

issue before the Court about which of the three mortgagees are parties entitled to 

the Remaining Funds.  

24. However, the Receiver is compelled to comment on the claim in Alai’s Notice of 

Motion dated August 10, 2020. Alai claims that (i) certain of the Receiver’s actions 

in the Receiver’s conduct of the receivership are “actionable” and (ii) the Receiver’s 

payment to Vector included an overpayment of interest.  

25. Alai also seeks alternative relief in its Notice of Motion to “take such actions or 

proceedings as it may be advised against the Receiver for failure to recover from 

the purchaser of the property the prepaid charges to the City of Markham and for 

damages resulting to Alai Developments Inc. for the Receiver’s failure to do so and 

in preventing the recovery by Alai Developments Inc. of the prepaid charges from 

the City of Markham”.  

26. The Receiver disputes that any of its actions are “actionable” in any way or that 

there is any basis for any proceeding against the Receiver. In addition, the 
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Receiver’s position is that its payment to Vector did not include an overpayment of 

interest. 

27. The allegations made by Alai are summarized as follows: 

i) the Receiver interfered with Alai’s attempts to obtain directly from the 

City of Markham (the “City”) the prepaid charges that Alai had paid 

to the City (the “Development Charges”) and which are the subject 

of Alai’s mortgage with the Debtor;  

ii) the Receiver failed to recover from the purchaser of the Property the 

Development Charges; and 

iii) the Receiver distributed additional interest to Vector and that Vector 

ought to repay this additional interest to the Receiver. 

The Receiver’s comments on each of these allegations are set out below. 

Alai’s Attempt to Recover the Development Charges from the City 

29.  During the course of the Receiver’s marketing process, the Receiver became 

aware that the former owner (who the Receiver subsequently determined was Alai) 

was seeking to recover the Development Charges. By letter dated March 11, 2020 

(the “March 11 Letter”), the Receiver wrote to the City and advised the City that, 

inter alia: 

i) it was the Receiver’s position that Alai had sold its interest in the 

Property and no longer had an interest in the Development Charges;  

ii) the Receiver was in the process of receiving offers to purchase the 

Property and that offers would be submitted on the basis of the then 

status of the Property, including the fact that the Development 

Charges had been paid. The Receiver further set out that any change 
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to that status would have a detrimental impact on the Receiver’s 

sales process; and 

iii) if the City was inclined to return the Development Charges, any 

refund should be directed to the Receiver who would then seek an 

Order of the Court to pay those funds to the party legally entitled to 

them. 

A copy of the March 11 Letter is attached hereto as Appendix “K”. 

30. The Receiver took the position above: 

i) pursuant to its responsibility as Receiver to protect the value of the 

Property as it existed as at the date of the Appointment Order; 

ii) to be in a position to maximize the value realized from the Property; 

and 

iii) as it was the Receiver’s view that if Alai recovered the Development 

Charges, Alai would effectively receive a “preference” since Alai 

might only have been entitled to recover those funds pursuant to its 

mortgage if the indebtedness to Vector was repaid in full. Notably, at 

the time of the March 11 Letter, the Receiver was not aware of 

whether the realizations from the Property would be sufficient to fully 

repay the Debtor’s indebtedness to Vector as the sale process for 

the Property had not yet concluded. 

Recovery of the Development Charges from the Purchaser of the Property 

31. The Receiver engaged Avison Young to market the Property for sale on an “as is, 

where is” basis. It was the Receiver’s view that the prepayment of the Development 

Charges would be one factor that an interested party would consider when 
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determining the purchase price it would offer to purchase the Property. In its 

Second Report, the Receiver provided the Court with details of the sales process 

conducted by the Receiver including the various offers received for the Property. 

32. On April 8, 2020, the Receiver entered into an agreement of purchase and sale. 

Following the Purchaser’s due diligence, the Purchaser advised that while it was 

prepared to proceed with the purchase of the Property, it was seeking a reduction 

in the purchase price. The Receiver subsequently negotiated a final purchase price 

for the Property. 10114812 opposed the approval of the purchase and sale 

transaction. Nevertheless, the Court approved the transaction at the May 11 

Attendance and issued the Approval and Vesting Order. 

33. Alai now alleges that the Receiver failed to recover the Development Charges from 

the Purchaser. It is the Receiver’s view that: 

i) the purchase price achieved for the Property represented the market 

value of the Property at the time of its sale, taking into account the 

Development Charges. Had the Development Charges been 

returned to Alai, the Receiver would expect that the Purchaser would 

have reduced the price offered for the Property by the amount of the 

Development Charges; and 

ii) if Alai had concerns with respect to the amount paid for the Property, 

or the Receiver’s conduct in carrying out the sales process, the 

appropriate time to raise its concern was when the Receiver sought 

the Court’s approval of the sale. Alai, through counsel, was served 

with the Receiver’s Motion Record in connection with the May 11 
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Attendance. Alai did not attend the May 11 Attendance, nor did it 

raise any objections to the relief sought by the Receiver at any time 

prior to that attendance.  

34. In summary, based on the above, the Receiver is of the view that there is no basis 

for any of Alai’s claims against the Receiver. 

The Alleged Overpayment of Interest 

35. Alai alleges that the payment to Vector of interest at the rate of 12% (as opposed 

to 8%) from the date of maturity of the First Mortgage to the payout date was 

improper.   

36. The Receiver notes that the quantum of the distribution to Vector was expressly 

approved by the Court pursuant to the Distribution Order. Moreover, Vector’s 

payout statement, which was included at Appendix “E” of the Second Report, 

clearly shows that Vector was applying a 12% interest rate. Alai did not oppose the 

Distribution Order.  

37. In any event, it appears that Alai’s concerns about the applicable interest rate are 

based on a misapprehension of the terms of the First Mortgage. Specifically, Alai 

claims that the term of the First Mortgage was for 24 months such that the increase 

to the 12% interest rate (the “Overholding Rate”) in the 25th month was made after 

default (and thus, allegedly, offside the Interest Act). 

38. In fact, the term of the First Mortgage was 25 months such that the Overholding 

Rate was applicable regardless of whether the First Mortgage was in default.  
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39. A comprehensive review of the terms of the First Mortgage is set out in the Affidavit 

of Noah Mintz dated October 7, 2020 and filed by Vector in connection with this 

motion. The First Mortgage is attached as Exhibit “F” to Mr. Mintz’s affidavit. 

VI. RECEIVER’S INTERIM STATEMENT OF RECEIPTS AND DISBURSEMENTS 

40. Attached as Appendix “L” is the R&D.  During this period, receipts were 

$7,565,043, disbursements were $562,051, repayment to Vector was $6,621,220 

resulting in the balance as at October 12, 2020 of $381,772, before consideration 

of unpaid fees and disbursements of the Receiver and its counsel. 

VII. PROFESSIONAL FEES 

41. The Receiver’s accounts total $11,823.00 in fees, plus HST of $1,536.99 for a total 

of $13,359.99 for the period July 1, 2020 to September 30, 2020 (the “Receiver’s 

Accounts”). A copy of the Receiver’s Accounts, together with a summary of the 

accounts, the total billable hours charged per the accounts, and the average hourly 

rate charged per the accounts, is set out in the Affidavit of Daniel Weisz sworn 

October 14, 2020 attached hereto as Appendix “M”.   

42. The accounts of the Receiver’s counsel, Paliare, total $13,543.50 in fees, $112.29 

in disbursements and $1,775.26 in HST for a total of $15,431.05 for the period July 

1, 2020 to September 30, 2020 (the “Paliare Roland Accounts”). A copy of the 

Paliare Roland Accounts, together with a summary of the personnel, hours and 

hourly rates described in the Paliare Roland Accounts, is set out in the Affidavit of 

Sarita Sanasie sworn October 13, 2020 attached to this report as Appendix “N”. 
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VIII. CONCLUSION  

43. The Receiver respectfully requests that the Court make an Order approving: 

(i) the Fourth Report and the Receiver’s conduct and activities set out 

therein;  

(ii) the R&D;  

(iii) the Receiver’s Accounts; and 

(iv) the Paliare Roland Accounts. 

All of which is respectfully submitted to this Court as of this 14th day of October, 2020. 

 
RSM CANADA LIMITED 
In its capacity as Court-appointed Receiver of  
168 Old Kennedy Road, Markham, Ontario 
and not in its personal capacity 
 
 
 
Per: Daniel Weisz, CPA, CA, CFF, CIRP, LIT 
 Senior Vice President 
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PALIARE ROLAND ROSENBERG ROTHSTEIN LLP
155 WELLINGTON STREET WEST 35TH FLOOR   TORONTO  ONTARIO   M5V 3H1  T  416.646.4300

November 18, 2020

VIA EMAIL

Daniel Weisz
Senior Vice-President
RSM Canada Limited
11 King St. W., Suite 700, Box 27, 
Toronto, Ontario, Canada, M5H 4C7

Dear Mr. Weisz:

Re: 168 Old Kennedy Inc. (“168” or the “Debtor”)

You have asked us in your capacity as court-appointed receiver of the real 
property located at 168 Old Kennedy Road, Markham, Ontario, having the legal 
description set out in Schedule “E” (the “Property”), to review certain loan, 
security and related documentation relating to the Debtor’s indebtedness to 
10114812 Canada Corporation (“101 Canada”) and, in particular, 101 Canada’s 
security over the Property.

SCOPE OF REVIEW

The scope of our review is limited to a) those security and related documents 
listed in Schedule "A" hereto and b) the Search Results (defined below) 
(collectively, the "Documents"). The only searches and inquiries conducted by 
us are those referred to in this letter, the results of which are summarized in 
Schedule "D" attached hereto (the "Search Results").

We reviewed the Documents generally to identify any aspect of the Documents 
or any registrations which did not appear complete and regular on their face, or 
which appeared to raise material issues. We have also listed in Schedule "A" 
attached hereto documents that were not reviewed even though they are 
referenced in the Documents.

This report is limited to the laws of the Province of Ontario and the federal laws of 
Canada applicable therein. We express no opinion with respect to the validity of 
Documents to the extent such validity is governed by the laws of any other 
Jurisdiction.

ASSUMPTIONS AND QUALIFICATIONS

Our opinion as to the validity of the Documents is subject to the assumptions and 
qualifications set out in Schedules "B" and "C", respectively, attached hereto.
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SEARCH RESULTS

Corporate History

Our corporate search conducted on April 14, 2020 reveals that the Debtor was 
incorporated on March 20, 2017 pursuant to the laws of the Province of Ontario. 

Personal Property Searches

We conducted searches against the Debtor as noted in Schedule "D" under the 
following statutes:

1. Bankruptcy and Insolvency Act (Canada);

2. Section 427 of the Bank Act (Canada);

3. Executions Act (Ontario); and

4. Personal Property Security Act (Ontario) (the "PPSA").

The results of our searches are summarized in Schedule "D". The Province of 
Ontario does not have a system for registering title to personal property and, 
accordingly, we cannot confirm whether the Debtor holds title to any of the 
personal property referred to herein. 

Real Property Searches

On April 13, 2020, we conducted a search of title to the Property. The following is 
a summary of the results of the search and is not a full investigation of title to the 
Property. Given the limited nature of a search we do not express any opinion as 
to title to the Property.

The parcel register for the Property which we obtained as part of our search 
shows the following registrations:

PIN No. 02953-0145 (LT)

1. Charge/Mortgage in favour of Vector Financial Services Limited (“Vector”) 
registered on May 15, 2017 as instrument No. YR2668099 (the “Vector 
Mortgage”); 

2. Notice of Assignment of Rents General to Vector registered on May 15, 
2017 as instrument No. YR2668100;

3. Charge/Mortgage in favour of 2080552 Ontario Inc. (“208”) registered on 
May 15, 2017 as instrument No. YR2668140 (the “Alai Mortgage”). We 
understand that 208 changed its name to Alai Developments Inc. (“Alai”); 
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4. Charge/Mortgage in favour of 101 Canada (“101 Canada”) registered on 
July 28, 2017 as instrument No. YR2709457 (the “101 Mortgage”); and

5. Application Court Order of the Ontario Superior Court of Justice in favour 
of Vector filed on December 11, 2019 as instrument No. YR3044928.

An execution search was conducted against the Debtor in Ontario on April 14, 
2020, which search revealed that there were no writs of execution registered 
against the Debtor. 

CERTIFICATE OF STATUS

We obtained a certificate of status dated April 14, 2020 in respect of the Debtor 
issued by the Ministry of Government Services confirming the corporate 
existence of the Debtor as at that date.

SECURITY REVIEW

Subject to the assumptions and qualifications set out in this letter, we have the 
following comments and opinions with respect to the Documents.  We have 
previously reviewed the Vector Mortgage, as set out in detail in our letter dated 
April 27, 2020 (filed with the Court as Appendix F to the Receiver’s Second 
Report). 

101 Canada Loan

Pursuant to a loan agreement dated April 28, 2017 (the “101 Loan Agreement”), 
101 Canada loaned the Debtor the principal amount of $3,500,000.00. As 
security for the loan, the Debtor granted 101 Canada the 101 Mortgage. 

The 101 Loan Agreement contemplates that the Debtor was to grant 101 a 
second-ranking mortgage on the Property, subordinate only to the Vector 
Mortgage.  However, by the time that the 101 Mortgage was registered on July 
28, 2017, the Alai Mortgage had also been registered on title such that the 101 
Mortgage became a third-ranking charge on the Property. We do not have any 
further information as to whether the existence of the Alai Mortgage was known 
to 101 Canada at the time of its registration and, if so, whether it was addressed 
with the Debtor and/or Alai in any way.  Similarly, we do not have any information 
as to whether Alai was aware of the existence of the 101 Loan Agreement at the 
time Alai registered the Alai Mortgage. Accordingly, this opinion does not 
consider any equitable or other arguments that 101 Canada could possibly assert 
as against Alai or the Debtor. 
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OPINIONS WITH RESPECT TO VALIDITY AND PRIORITY OF SECURITY

In our opinion, based on the assumptions and subject to the qualifications set out 
herein, the 101 Mortgage is a valid third-charge on the Property enforceable in 
accordance with its terms.

This review is provided to you in your capacity as court-appointed receiver of the 
Property pursuant to the order of the Honourable Mr. Justice Penny dated 
December 6, 2019. This letter may not be relied on by any other person without 
our prior written consent. 

Please do not hesitate to contact us if you wish to discuss any of the foregoing.

Yours very truly,
PALIARE ROLAND ROSENBERG ROTHSTEIN LLP

Jeffrey Larry
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SCHEDULE "A"

DOCUMENTS REVIEWED

Documents not defined below shall have the meaning ascribed to them in the 
body of the security review letter.

101 Canada Security Documents

1. Loan Agreement dated April 28, 2017 among 101 Canada, the Debtor, 
Wing Fu Hui and Shao Jun Xiao.

2. Charge/Mortgage granted by the Debtor in favour of 101 Canada, in the 
original principal sum of $3,500,000, registered on July 28, 2017 as 
instrument No. YR2709457. 
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SCHEDULE “B”

ASSUMPTIONS

For the purposes of conducting this review, we have assumed the following:

1. that the signatures on the Documents are genuine and that the 
Documents submitted to us as photocopies or facsimile copies conform to 
authentic original Documents, and that all Documents were fully 
completed prior to execution and delivery;

2. that the Debtor had at all relevant times the necessary corporate status, 
power and capacity, as applicable, to grant to 101 Canada the Documents 
to which it is party and to perform its obligations under each of those 
Documents;

3. that there are no leases in respect of the Property, thus no outstanding 
amounts owing to any of the lessees under any leases that could have 
priority to the 101 Canada Mortgage;

4. that the Documents were duly authorized, executed and delivered to and 
in favour of 101 Canada;

5. that the Documents were provided, as the case may be, to 101 Canada by 
the Debtor on the basis of informed consent and advice and for value;

6. that 101 Canada holds proper evidence of the amount of indebtedness 
owed to it by the Debtor and the dates on which such indebtedness was 
incurred;

7. that none of the Documents has been assigned, amended, superseded, 
released, discharged or otherwise impaired, either in whole or in part;

8. that the Debtor holds legal and beneficial title to the Property and that the 
Property was, at the time of the granting of the relevant security interest, 
and is presently, in Ontario;

9. the accuracy and completeness of the descriptions of all property of the 
Debtor referred to in any Document;

10. that there are no agreements to which the Debtor is a party or was a party 
at the time of the execution of the Documents which might impair its ability 
to execute and deliver or grant any of the Documents to which it is a party 
or to perform any of its obligations thereunder;

11. that none of the Documents, originals or copies of which we examined, 
has been amended (except as set out in this letter), and there are no other 
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agreements or understandings between the parties that would amend, 
supplement or qualify any provisions of the Documents;

12. to the extent that a security interest in investment property (as defined in 
the PPSA) has been granted by the Debtor to 101 Canada, 101 Canada 
has control of such investment property;

13. that no execution creditor or other person has seized or caused seizure of 
any asset of the Debtor; and

14. that the public records examined by us in connection with this report were 
complete and accurate when examined.
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SCHEDULE "C"

QUALIFICATIONS

1. We express no opinion with respect to title to any of the personal property 
or the Property charged by the Documents.

2. We express no opinion as to the priority of any security interest created by 
the Documents as against any statutory liens, charges, deemed trusts or 
other priorities.

3. We express no opinion as to any security interest created by the 
Documents with respect to any property of the Debtor that is transformed 
in such a way that it is not identifiable or traceable or any proceeds of 
property of the Debtor that are not identifiable or traceable.

4. We express no opinion as to the creation or validity of any charge of, 
assignment or transfer of or security interest in any of the following 
property or any interest of the Debtor or the guarantor therein: (i) any 
policy of insurance or contract of annuity; (ii) any permits, quotas, licenses 
and other property which is not personal property; and (iii) any property 
consisting of a receivable, license, approval, privilege, franchise, permit, 
lease or agreement (collectively, the "Special Property") to the extent that 
the terms of the Special Property or any applicable law prohibits its 
assignment or requires as a condition of its assignability, a consent, 
approval, notice or other authorization or registration which has not been 
made or given.

5. No opinion is expressed under the terms of this opinion with respect to the 
laws of any jurisdiction (other than Ontario) to the extent that such laws 
may govern the validity, perfection, effect of perfection or non-perfection of 
the security interests created by the Documents as a result of the 
application of Ontario conflict of law rules.

6. We did not investigate whether, any steps were taken in connection with 
the registration of the Documents or of any of the interests created 
thereunder: (i) under the Patent Act (Canada), the Trade-marks Act 
(Canada), the Industrial Designs Act (Canada), the Integrated Circuit 
Topography Act (Canada), the Copyright Act (Canada) or the Plant 
Breeders' Rights Act (Canada); (ii) in respect of any vessel which is 
registered or recorded under the Canada Shipping Act (Canada); (iii) in 
respect of any rolling stock to which the provisions of the Canada 
Transportation Act (Canada) or the Shortline Railways Act (Ontario) may 
apply; or (iv) under the Financial Administration Act (Canada).

7. Provisions of the Document which purport to exculpate any secured party 
from liability for its acts or which purport to confirm the continuance of 
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obligations notwithstanding any act or omission or other matter are subject 
to the discretion of an Ontario Court.

8. An Ontario Court may decline to enforce the rights of indemnity and 
contribution potentially available under the Documents to the extent that 
they are found to be contrary to equitable principles or public policy.

9. An Ontario Court may decline to enforce those provisions of the 
Documents which purport to allow a determination, calculation or 
certificate of a party thereto as to any manner provided for therein to be 
final, conclusive and binding upon any other party thereto if such 
determination is found to be inaccurate on its face or to have reached or 
made on an arbitrary or fraudulent basis.

10. Wherever any matter or thing is to be determined or done in the discretion 
of any secured party, such discretion may be required to be exercised in a 
commercially reasonable manner and in good faith.

11. With respect to the charge of, or transfer or pledge or assignment of, or 
the granting of a security interest in, any account or like personal property 
pursuant to the Documents, notice may have to be given to the obligor 
thereunder and the secured creditors may be subject to the equities 
between the obligor and the grantor of the security interest in the event 
that it wishes to enforce any such account or like personal property as 
against the obligor under such account or like personal property.

12. Powers of attorney contained in any of the Documents, although 
expressed to be irrevocable, may in some circumstances be revoked, 
including without limitation, pursuant to the Substitute Decisions Act 
(Ontario).

13. Pursuant to section 8 of the Interest Act (Canada), no fine, penalty or rate 
of interest may be exacted on any arrears of principal or interest secured 
by a mortgage on real property that has the effect of increasing the charge 
on the arrears beyond the rate of interest payable on principal money not 
in arrears.
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SCHEDULE "D"

SUMMARY OF SECURITY SEARCHES AGAINST 168 OLD KENNEDY INC. 
(the “DEBTOR”)

Corporate History

The Debtor was incorporated on March 20, 2017 pursuant to the laws of the 
Province of Ontario. 

Personal Property Security Act (Ontario) 

(File Currency: April 13, 2020)

1. Secured Party: Vector Financial Services Limited

Debtor: 168 Old Kennedy Inc.

Collateral Classification: Inventory, Equipment, Accounts, Other

General Collateral Description: Security documentation relating to property 
located at and municipally known as 168-178 Old Kennedy Road, Markham, 
Ontario (Loan No. 17-18) 

Registration No.: 20170508 1205 1590 3388

File No. 727386552

Registration Date: May 8, 2017

Registration Period: 4 Years

Expiry Date: May 8, 2021

2. Secured Party: Vector Financial Services Limited

Debtor: 168 Old Kennedy Inc.

Collateral Classification: Inventory, Equipment, Accounts, Other

General Collateral Description: All of the debtor’s present and after-acquired 
personal property located at, on or about the lands and premises municipally 
known as 168 to 178 Old Kennedy Road, Markham, Ontario, or used or acquired 
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in Connection with or primarily related to the business of the debtor conducted on 
or with respect to such lands and premises (Loan No. 19-17).

Registration No.: 20190531 1015 9234 6694

File No. 751798827

Registration Date: May 31, 2019

Registration Period: 3 Years

Expiry Date: May 31, 2022

3. Secured Party: Olympia Trust Company

Debtor: 168 Old Kennedy Inc.

Collateral Classification: None marked

General Collateral Description: connection with or primarily related to the 
business of the debtor conducted on or with respect to such lands and premises 
(Loan No. 19-17) 

Registration No.: 20190531 1015 9234 6694

File No. 751798827

Registration Date: May 31, 2019

Registration Period: 3 years

Expiry Date: May 31, 2022

Bank Act (Ontario)

Date of Search: April 13, 2020

CLEAR
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Official Receiver (Bankruptcy) 

BIA Estate No: 31-458836

BIA Estate Name: 168 OLD KENNEDY INC.

Estate Type: Receivership

Date of Proceeding: December 6, 2019

Total Liabilities: $0

 

Executions: Ontario (all 49 Ontario enforcement offices) 

Date of Search: April 14, 2020 

CLEAR
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SCHEDULE "E"

LEGAL DESCRIPTION OF REAL PROPERTY

Municipal Address: 168 Old Kennedy Road, Markham, Ontario

PIN No. 02953-0145 (LT):  BLOCK 2, PLAN 65M4289 T/W EASE OVER PT 
E1/2 LT 2, CON 5, PTS 4, 6, 7 & 8, PL 65R30487 IN FAVOUR OF PT BLK 2, 
PL 65M4289 LYING WITHIN THE LIMITS OF PT 1, PL 65R30487, AS IN 
MA91760; T/W EASE OVER PT E1/2 LT 2, CON 5, PTS 2, 4, 7 & 8, PL 
65R30487 IN FAVOUR OF PT BLK 2, PL 65M4289 LYING WITHIN LIMITS OF 
PT 5, PL 65R30487, AS IN MA110959; T/W EASE OVER PT E1/2 LT 2, ONC 5, 
PTS 2, 6, 7 & 8 IN FAVOUR OF PT BLK 1, PL 65M4289 LYING WITHIN 
LIMITS OF PT 3, PL 65R30487, AS IN R694330; S/T EASE AS IN YR1610522; 
S/T EASE IN GROSS AS IN YR1684881;; SUBJECT TO AN EASEMENT IN 
GROSS AS IN YR1749103; SUBJECT TO AN EASEMENT IN GROSS AS IN 
YR1778673; SUBJECT TO AN EASEMENT AS IN YR1905638; SUBJECT TO 
AN EASEMENT OVER PTS 2, 4 & 6, 65R33280 IN FAVOUR OF BLK 3, PL 
65M4289 AS IN YR1936318; CITY OF MARKHAM

Doc 3384079 v1
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Receipts
Advance from secured lender (1) $ 15,000         
Sale of property (2) 7,550,000   
Interest Income 43                

Total receipts $ 7,565,043   

Disbursements
Commission on sale of property $ 226,500       
Fence rentals and repairs 2,940           
Insurance 1,118           
Legal fees (paid up to Sept. 30, 2020) 125,246       
Miscellaneous 702              
Phase I ESA 2,995           
Property management fees 4,820           
Property taxes 25,527         
Receiver's fees (paid up to Sept. 30, 2020) 101,518       
Repayment of advances (1) 15,897         
HST/PST paid 60,003         

Total disbursements $ 567,264       

Excess of Receipts over Disbursements $ 6,997,780   

Less: Payment to secured creditor
Vector Financial Services Limited (2) (6,621,220)  

Net funds on hand $ 376,559       

Notes
(1)

(2)

The amount of $15,000 represents funds advanced by Vector Financial 
Services Limited ("Vector") under Receiver Certificate No. 1, which was 
repaid, with accrued interest, upon the sale of the property.

Included in this amount is a promissory note issued by Vector in the amount of 
$2,333,000 which represented a portion of the purchase price paid. The 
promossiory note was included, and cancelled, as part of the Interim 
Distribution Paid to Vector.

This Appendix forms part of the Fifth Report of the Receiver dated 
November 18, 2020 and should only be read in conjunction therewith.

RSM Canada Limited
Court Appointed Receiver of

168 Old Kennedy Road, Markham, Ontario
Interim Statement of Receipts and Disbursements

For the period December 6, 2019 to November 12, 2020
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Court File No. CV-19-00631363-00CL 

 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 
BETWEEN: 

 
VECTOR FINANCIAL SERVICES LIMITED 

Applicant 
 

- and – 
 
 

168 OLD KENNEDY INC. 
Respondent 

 
 
 
 

 
AFFIDAVIT OF DANIEL WEISZ 

(Sworn November 16, 2020) 

 

 

 I, DANIEL WEISZ, of the City of Vaughan, in the Province of Ontario, MAKE OATH 

AND SAY: 

1. I am a Senior Vice-President of RSM Canada Limited (“RSM”) and as such I have 

personal knowledge of the matters to which I hereinafter depose, save and except those 

matters based upon information and belief, in which case I have stated the source of such 

facts, all of which I verily believe to be true.  

2. Pursuant to an Order of the Ontario Superior Court of Justice dated December 6, 

2019, RSM Canada Limited was appointed as receiver of the property municipally known 

as 168 Old Kennedy Road, Markham, Ontario. 
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THIS IS EXHIBIT “A” REFERRED TO IN THE 
AFFIDAVIT OF DANIEL WEISZ SWORN BEFORE ME  
THIS 16th DAY OF NOVEMBER, 2020 

 
 
 
 
         

A Commissioner, etc. 
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To RSM Canada Limited 

 Court-appointed Receiver of 

 168 Old Kennedy Road 

 11 King Street West, Suite 700 

 Toronto, ON  M5H 4C7 

  

Date November 2, 2020 

  

Client File 7840515-10001 

Invoice 10 

No. 6164334 

 
 
For professional services rendered with respect to the appointment of RSM Canada Limited as Court-
appointed Receiver of 168 Old Kennedy Road, Markham, Ontario (the “Property”) for the period October 1, 
2020 to October 31, 2020.  
 

 

Date Professional Description 

10/01/2020 Daniel Weisz Work on report to court. 

10/02/2020 Daniel Weisz Discussion with J. Larry of Paliare Roland Rosenberg Rothstein LLP (“Paliare 
Roland”) re information requested by counsel to Vector Financial Services Ltd. 
(“Vector”), review file and forward information. 

10/07/2020 Brenda Wong Call from unsecured creditor inquiring re status. 

10/08/2020 Daniel Weisz Review responding materials filed by Vector; email to J. Larry re Receiver 
report to be filed; work on report to court. 

10/09/2020 Daniel Weisz Review and update report to court and email draft to J. Larry; review summary 
of activities. 

10/10/2020 Daniel Weisz Review comments contained in Alai Developments Inc. (“Alai”) Notice of 
Motion and correspondence re same; email to J. Larry re Receiver's Fourth 
Report. 

10/13/2020 Brenda Wong Update Statement of Receipts and Disbursements (“R&D”); prepare cheque 
requisition for Paliare Roland invoice. 

10/13/2020 Daniel Weisz Review J. Larry comments re draft report; review and update report to court; 
discussion with J. Larry re report to court; process electronic payment. 

10/14/2020 Brenda Wong Reference report to source documents. 

10/14/2020 Daniel Weisz Review files, finalize report and sign; finalize and swear affidavit of fees. 

10/15/2020 Brenda Wong Arrange for posting of reports/endorsement to the Receiver's webpage. 

10/21/2020 Daniel Weisz Email to J. Larry re status. 

10/22/2020 Anne Baptiste Prepare bank reconciliation. 

10/23/2020 Daniel Weisz Exchange emails with J. Larry counsel emails re proposed examinations. 
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Date Professional Description 

10/26/2020 Brenda Wong Reconcile bank and Ascend balances; update R&D. 

10/26/2020 Daniel Weisz Review emails between counsel; discussion with B. Wong re R&D to be 
prepared and email to J. Larry re same; process electronic payment. 

10/27/2020 Brenda Wong Call from creditor inquiring re status. 

10/27/2020 Daniel Weisz Review R&D; exchange emails with J. Larry re same. 

10/28/2020 Daniel Weisz Review emails re examinations; discussion with J. Larry re his discussions with 
counsel to the mortgagees. 

10/30/2020 Daniel Weisz Discussion with J. Larry re status of settlement discussions. 

10/30/2020 Anne Baptiste Process disbursements. 

  To all other administrative matters with respect to this engagement, including 
supervision, all meetings, telephone attendances, and written and verbal 
correspondence to facilitate the foregoing. 

 
 
 
 

FEE SUMMARY 
 
 

 
 
 
 
 
 
 
 
 
 
VISA/MASTERCARD 

Payments can be made by calling the Accounts Receivable Department at 647.726.0483. 
 

WIRE PAYMENT DETAILS 
Please contact Donna Nishimura at 647.727.3552 for wire instructions. 

 
 

Inv oices are due upon receipt. 

RSM Canada Limited 

Professional Level Hours Rate Fees

Daniel R. Weisz, CPA, CA, CFF, CIRP, LIT Senior Vice President 10.9 595$  6,485.50$     

Brenda Wong, CIRP, LIT Senior Manager 2.4 485$  1,164.00       

Anne Baptiste Estate Administrator 0.4 125$  50.00            

Total hours and professional fees 13.7 7,699.50$     

HST @ 13% 1,000.94       

Total payable 8,700.44$     
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To RSM Canada Limited 

 Court-appointed Receiver of 

 168 Old Kennedy Road 

 11 King Street West, Suite 700 

 Toronto, ON  M5H 4C7 

  

Date November 13, 2020 

  

Client File 7840515-10001 

Invoice 11 

No. 6171131 

 
 
For professional services rendered with respect to the appointment of RSM Canada Limited as Court-
appointed Receiver of 168 Old Kennedy Road, Markham, Ontario (the “Property”) for the period November 1, 
2020 to November 12, 2020.  
 

 

Date Professional Description 

11/02/2020 Daniel Weisz Review and update summary of activities. 

11/03/2020 Daniel Weisz Discussion with J. Larry of Paliare Roland Rosenberg Rothstein LLP (“Paliare 
Roland”) re status of settlement negotiations. 

11/06/2020 Daniel Weisz Review emails re status of proposed settlement. 

11/09/2020 Daniel Weisz Review emails re settlement and discussion with J. Larry re same; draft fifth 
report to court. 

11/09/2020 Anne Baptiste Prepare bank reconciliation. 

11/10/2020 Brenda Wong Review draft report, prepare affidavit of fees and Statement of Receipts and 
Disbursements. 

11/10/2020 Daniel Weisz Work on report to court; email draft report to J. Larry. 

11/11/2020 Daniel Weisz Review J. Larry comments on draft report. 

11/12/2020 Daniel Weisz Review and update report; review account of Paliare Roland. 

  To all other administrative matters with respect to this engagement, including 
supervision, all meetings, telephone attendances, and written and verbal 
correspondence to facilitate the foregoing. 
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FEE SUMMARY 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
VISA/MASTERCARD 
Payments can be made by calling the Accounts Receivable Department at 647.726.0483.  

 
WIRE PAYMENT DETAILS 

Please contact Donna Nishimura at 647.727.3552 for wire instructions. 
 

 
Inv oices are due upon receipt. 

RSM Canada Limited 

Professional Level Hours Rate Fees

Daniel R. Weisz, CPA, CA, CFF, CIRP, LIT Senior Vice President 5.1 595$  3,034.50$     

Brenda Wong, CIRP, LIT Senior Manager 0.9 485$  436.50          

Anne Baptiste Estate Administrator 0.2 125$  25.00            

Total hours and professional fees 6.2 3,496.00$     

HST @ 13% 454.48          

Total payable 3,950.48$     
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THIS IS EXHIBIT “B” REFERRED TO IN THE 
AFFIDAVIT OF DANIEL WEISZ SWORN BEFORE ME  
THIS 16th DAY OF NOVEMBER, 2020 

 
 
 
 
         

A Commissioner, etc. 
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Invoice #

Invoice 

Date Period Hours  Fees  HST  Total 

10 02-Nov-20 October 1 to 31, 2020    13.7  $   7,699.50  $   1,000.94  $   8,700.44  $562.01 

11 13-Nov-20 November 1 to 12, 2020      6.2  $   3,496.00  $      454.48  $   3,950.48  $563.87 

Total fees to November 12, 2020    19.9  $ 11,195.50  $   1,455.42  $ 12,650.92  $562.59 

In the Matter of the Receivership of

Summary of Receiver's Fees

Average 

Hourly Rate

168 Old Kennedy Road, Markham, Ontario

For the Period October 1, 2020 to November 12, 2020
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Court File No: CV-19-00631363-00CL 

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST

B E T W E E N: 

VECTOR FINANCIAL SERVICES LIMITED 

Applicant 

- and - 

168 OLD KENNEDY INC. 
Respondent 

APPLICATION UNDER s. 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 
1985, c.B-3, and Section 101 of the Courts of Justice Act, R.S.O. 1990, c.C.43 

AFFIDAVIT OF SARITA SANASIE 
(Sworn November 12, 2020) 

I, Sarita Sanasie, of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY: 

1. I am an assistant at the law firm of Paliare Roland Rosenberg Rothstein 

LLP (“Paliare Roland”).  I have personal knowledge of the matters to which I 

hereinafter refer. 

2. Pursuant to the order of the Honourable Justice Penny dated December 6, 

2019 (the “Appointment Order”), RSM Canada Limited was appointed as the 

receiver (the “Receiver”) without security, of the real property municipally known 

as 168 Old Kennedy Road, Markham, Ontario. 

3. Pursuant to the Appointment Order, Paliare Roland has provided services 

to and incurred disbursements on behalf of the Receiver.  The detailed invoices 

attached hereto and marked as Exhibit “A” (the “Dockets”) set out Paliare 

Roland’s fees and disbursements from October 1, 2020 to November 12, 2020. 
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2

The Dockets describe the services provided and the amounts charged by Paliare 

Roland. 

4. The following is a summary of the professionals whose services are 

reflected in the Dockets, including hourly rates, fees billed, hours billed and the 

average hourly rate charged by Paliare Roland.  The hourly rates charged are 

the usual hourly rates charged by Paliare Roland for the listed professionals. 

Professional Hourly Rate Hours Billed Fees Billed 

Jeff Larry, Partner, 
2001 Call   

$725.00/hr 5.40 3,915.00

Subtotal 3,915.00

5. Inclusive of HST and disbursements, the total amount of the Dockets are   

$4,423.95. 

6. We estimate $2,000 in additional fees (plus HST) through to the 

completion of the Receiver’s activities on this file. 

AFFIRMED remotely by as a result of 
COVID 19 by Sarita Sanasie at the City 
of Toronto , in the Province of Ontario 
before me on this 12th day of November, 
2020  in accordance with O. Reg. 
431/20, Administering Oath or 
Declaration Remotely 

A Commissioner for taking Affidavits 

) 
) 
) 
) 
) 
) 

Sarita Sanasie 
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This is EXHIBIT “A” referred to in 

the Affidavit of  

Sarita Sanasie 

sworn before me this 12th day of November, 2020 

A Commissioner for taking affidavits 
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35th Floor 
155 Wellington St. West 
Toronto, Ontario   M5V 3H1 
Canada 

416.646.4300 
paliareroland.com 

Private and Confidential 
Danny Weisz 
RSM Canada Limited 
11 King Street West, Suite 700 
Box 27 
Toronto, Ontario  M5H 4C7 

November 12, 2020 
Invoice No.: 100192 

Our File No.: 6595-96983 

RE: 168 Old Kennedy 

ERRORS AND OMISSIONS EXCLUDED TERMS: DUE UPON RECEIPT. AMOUNTS ARE STATED IN CANADIAN DOLLARS UNLESS OTHERWISE INDICATED. 
INTEREST AT THE RATE OF 0.5% PER ANNUM WILL BE CHARGED ON ALL AMOUNTS NOT PAID WITHIN ONE MONTH FROM THE DATE OF THIS INVOICE. 

HARMONIZED SALES TAX REGISTRATION NUMBER 88366 4518 RT 0001 

FOR PROFESSIONAL SERVICES RENDERED on this matter for the period ending November 12, 2020: 

Total Fees  $ 3,915.00)
Total HST $ 508.95)

INVOICE TOTAL  $ 4,423.95)

PALIARE ROLAND ROSENBERG ROTHSTEIN LLP 

Per: 

Jeffrey Larry  
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35th Floor 
155 Wellington St. West 
Toronto, Ontario   M5V 3H1 
Canada 

416.646.4300 
paliareroland.com 

Private and Confidential 
Danny Weisz 
RSM Canada Limited 
11 King Street West, Suite 700 
Box 27 
Toronto, Ontario  M5H 4C7 

November 12, 2020 
Invoice No.: 100192 

Our File No.: 6595-96983 

RE: 168 Old Kennedy 

ERRORS AND OMISSIONS EXCLUDED TERMS: DUE UPON RECEIPT. AMOUNTS ARE STATED IN CANADIAN DOLLARS UNLESS OTHERWISE INDICATED. 
INTEREST AT THE RATE OF 0.5% PER ANNUM WILL BE CHARGED ON ALL AMOUNTS NOT PAID WITHIN ONE MONTH FROM THE DATE OF THIS INVOICE. 

HARMONIZED SALES TAX REGISTRATION NUMBER 88366 4518 RT 0001 

FOR PROFESSIONAL SERVICES RENDERED on this matter for the period ending November 12, 2020: 

DATE LYR DESCRIPTION RATE) HOURS AMOUNT)
02/10/20
_

JL 
_

Call with N. Reid-Ellis; discussion 
with D, Weisz; 
_

 725.00)
_

    0.40
_

$ 290.00)
_

12/10/20
_

JL 
_

Comments on Receiver's report; 
_

 725.00)
_

    0.40
_

$ 290.00)
_

13/10/20
_

JL 
_

Revisions to Receiver's report; call 
with D. Weisz; 
_

 725.00)
_

    1.40
_

$ 1,015.00)
_

14/10/20
_

JL 
_

Correspondence with D. Weisz re 
finalizing and serving report; 
_

 725.00)
_

    0.30
_

$ 217.50)
_

28/10/20
_

JL 
_

Call with H. Reininger; call with N. 
Reid-Ellis; call with M. Klaiman; 
_

 725.00)
_

    0.20
_

$ 145.00)
_

30/10/20
_

JL 
_

Call with D. Weisz; discussions 
with counsel re: resolution; 
_

 725.00)
_

    0.40
_

$ 290.00)
_

03/11/20
_

JL 
_

Call with N. Reid-Ellis; 
correspondence with counsel; 
discussions re: settlement; 
_

 725.00)
_

    0.40
_

$ 290.00)
_

04/11/20
_

JL 
_

Various discussions re: reaching 
agreement; 
_

 725.00)
_

    0.40
_

$ 290.00)
_

05/11/20
_

JL 
_

Various calls with counsel and D. 
Weisz re: finalizing agreement; 
email correspondence with 
parties; 
_

 725.00)
_

    0.90
_

$ 652.50)
_

06/11/20
_

JL 
_

Email correspondence re: 
settlement; 

 725.00)
_

    0.20
_

$ 145.00)
_
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 Invoice No.: 100192 
Our File No.: 6595-96983

 Page No.: 2

ERRORS AND OMISSIONS EXCLUDED TERMS: DUE UPON RECEIPT. AMOUNTS ARE STATED IN CANADIAN DOLLARS UNLESS OTHERWISE INDICATED. 
INTEREST AT THE RATE OF 0.5% PER ANNUM WILL BE CHARGED ON ALL AMOUNTS NOT PAID WITHIN ONE MONTH FROM THE DATE OF THIS INVOICE. 

HARMONIZED SALES TAX REGISTRATION NUMBER 88366 4518 RT 0001 

DATE LYR DESCRIPTION RATE) HOURS AMOUNT)
_

11/11/20 JL  Review and comment on 
Receiver's draft report;  

 725.00)     0.40 $ 290.00)

TIME SUMMARY   

MEMBER HOURS RATE VALUE
Larry, Jeffrey (JL) 5.40 725.00 3,915.00

5.40

OUR FEES  $ 3,915.00)
HST at 13% $ 508.95)

INVOICE TOTAL  $ 4,423.95)
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35th Floor 
155 Wellington St. West 
Toronto, Ontario   M5V 3H1 
Canada 

416.646.4300 
paliareroland.com 

Private and Confidential 
Danny Weisz 
RSM Canada Limited 
11 King Street West, Suite 700 
Box 27 
Toronto, Ontario  M5H 4C7 

November 12, 2020
Invoice No.: 100192 

Our File No.: 6595-96983

RE: 168 Old Kennedy 

REMITTANCE COPY  
PLEASE REMIT WITH PAYMENT  

Total Fees  $ 3,915.00)
Total HST $ 508.95)

INVOICE TOTAL  $ 4,423.95)
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ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

PROCEEDING COMMENCED AT 
TORONTO 

AFFIDAVIT OF SARITA SANASIE

PALIARE ROLAND ROSENBERG ROTHSTEIN LLP 
155 Wellington Street West 
35th Floor 
Toronto, ON  M5V 3H1 
Tel: 416.646.4300 
Fax: 416.646.4301 
Jeffrey Larry (LSO# 44608D) 
Tel: 416.646.4330 
jeff.larry@paliareroland.com
Elizabeth Rathbone (LSO# 70331U) 
Tel: 416.646.7488 
elizabeth.rathbone@paliareroland.com

Lawyers for the Receiver

Doc 3540985 v1 

                        Court File No. CV-19-00631363-00CL 

VECTOR FINANCIAL SERVICES LIMITED    -and- 168 OLD KENNEDY INC.

Applicant Respondent 
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